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ABOUT THE

INTERNATIONAL
ENERGY CHARTER

In the early 1990s, after the end of the Cold War,
the Dutch Prime Minister at the time, Ruud Lubbers,
took the initiative to establish cooperation in the
field of energy between the East and the West. This
paved the way for the Energy Charter Treaty (ECT)
which was signed in December 1994 at Lisbon and
entered into force in April 1998.

The ECT establishes a unique multilateral legal
framework for facilitating international energy
cooperation. Its key principles, namely, openness
of energy markets, investment protection and non-
discrimination stimulate foreign direct investment
and cross-border trade. As of 1 February 2019, the
ECT has 56 Signatories and Contracting Parties
(including the European Union and Euratom).

The International Energy Charter is the informal
working name of the Energy Charter Conference,
its subsidiary bodies and the ECS. The name was
adopted in 2016 to better reflect the global nature
of the Organisation.

The Energy Charter Conference is the governing
and decision-making body of the Organisation.
Each vyear its Chairmanship is entrusted to
a different Contracting Party of the ECT. In
2019, Albania holds the Chairmanship. The 98
Members and Observers of the Energy Charter
Conference represent governments and regional
intergovernmental organisations from Six
continents, including all major energy producing,
transit and consuming regions.

The Energy Charter Secretariat is based in Brussels,
Belgium. It is headed by Secretary-General Urban
Rusndk. The main functions of the Secretariat
include:

Providing administrative support and
facilitating the work of the Energy Charter
Conference and its subsidiary bodies;

| Monitoring the implementation of the ECT;

Assisting governments in enhancing
their investment climate through various
instruments;

Offering support for dispute settlement and
conflict resolution;

Developing regulation and model agreements
for cross-border energy projects;

Organising capacity building and training
sessions related to the ECT;

Assisting Observer countries with ECT
accession.
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FOREWORD

The Nigerian energy sector has transformed
significantly in recent years. With its vast human
and natural resource potential the country is set
to become one of Africa’s biggest economies.
Recognising this, the Federal Government of
Nigeria has been pro-actively working towards the
creation of a legal and regulatory framework that
offers investors predictability and transparency.

In 2017, Nigeria signed the International Energy
Charter (IECh) and joined the Energy Charter
Conference as an Observer State. The [ECh
encourages  countries to  develop  stable,
transparent and non-discriminatory policies and
envisages a multilateral framework for cross-border
cooperation in energy. Nigeria is committed to the
Energy Charter Process and has been an active
participant in the Working Group meetings as well
as the Energy Charter Conferences organised
since its joining. The country is already in the
process of acceding to the Energy Charter Treaty
and has drafted the relevant accession reports.
In October 2018, the Energy Commission of
Nigeria in collaboration with the Energy Charter
Secretariat and the European Union also organised
the National Energy and Climate Change Summit
in Abuja. The Summit highlighted the country’s
work on reforming the energy sector, attracting
investments and dealing with the growing concern
of climate change.

A meaningful example of Nigeria’s commitment
to the Energy Charter Process is its participation
in the Energy Investment Risk Assessment (EIRA)
report for three consecutive years. EIRA addresses
a set of specific policy, legal and regulatory risks in
the participating countries, which can be managed
and mitigated through effective decision-making.
Given its high added value, in 2018 and 2019,
Nigeria also requested an extended EIRA country
assessment that provides a more in-depth analysis
of its energy sector. The first edition of the EIRA
Extended Country Profile of Nigeria was launched

ENERGY INVESTMENT RISK ASSESSMENT

at the National Energy and Climate Change Summit
in October 2018.

In this context, it is my pleasure to present the 2019
edition of the EIRA Extended Country Profile of
Nigeria. The report intends to identify the strengths
in the country’s existing legal and regulatory
framework and help policy-makers navigate through
the areas that need improvement. It identifies the
main priorities for the country’s energy sector and
the progress made towards these in the last year.
Updates are available on the key energy projects
and programmes implemented during the EIRA
assessment year. Readers also have information
on the latest legislative and regulatory updates,
vis-a-vis the risk areas of EIRA. Most importantly,
the report highlights regulatory gaps that should be
addressed for making the investment climate more
predictable and robust.

The Extended Country Profile for Nigeria
represents the efforts of the IECh to support
Nigerian policy-makers in monitoring and managing
the impact of legal and regulatory risks on energy
investors operating within the country. | sincerely
hope that it will boost investor confidence, and aid
our joint efforts to meet the country’s overarching
objectives  of energy security, investment
protection, and transition into a sustainable energy
future.

Urban Rusndk
Secretary-General

Energy Charter Secretariat
Brussels



MESSAGE FROM
THE NATIONAL
FOCAL POINT

Energy Commission of Nigeria (ECN) is the Federal
Government Agency charged with the responsibility
for strategic planning and coordination of national
policies in the field of energy in all its ramifications.
It is the National Focal Point for the International
Energy Charter (IECh).

Modern integrated national infrastructure s
essential for economic and social development of
nations. Nigeria, with a population of about 200
million and counting at a rate of about 3 per cent
annually, is no exception. The National Integrated
Infrastructure Masterplan for Nigeria estimated
a national infrastructure gap of USD 3 trillion
needed to be bridged between 2014 and 2043
for the economy to sustain 7 per cent growth; with
energy contributing about 33 per cent shared in the
ratio of 2 to 3 between petroleum and electricity
infrastructure. This humongous investment required
cannot be met by our national government alone
in view of dwindling revenue inflow. Private funds
from within and particularly foreign companies
will, therefore, be needed to efficiently meet these
needs. However, foreign direct investments usually
and commonly move to environments of low risks.

The Energy Investment Risk Assessment (EIRA)
report of the IECh “evaluates specific risks
affecting energy investments to policy, legal and
regulatory frameworks. It aims to identify gaps,
provide learning opportunities, and simulate
reforms which make the investment climate of
countries more robust and reduce the possibility
of investor-state disputes”. It is in the light of this
that Nigeria keyed into the EIRA report of IECh
initiated in 2018 in order to have an independent
assessment of the investors risks in the country’s
energy sector, and with the view to mitigating risks,
thereby facilitating the attraction of foreign direct
investments, particularly in the oil and gas and
electricity sub-sectors. Nigeria requires investment
to grow its oil reserve from 34 billion in 2018 to
40 billion barrels by 2030 and production level
from about 2mb/day to 4mb/d while gas flares is

to be brought to zero. Its refineries operated at an
average of 8 per cent capacity utilisation in 2018,
whereas gas infrastructure is grossly inadequate for
industrial, commercial and domestic use. Electricity
consumption by capita is paltry less than 200kWh/
cap, with electricity access put at about 60 per cent.

The IECh is therefore commended for its EIRA
initiative, and Nigeria will continue to be part of the
project in order to close the investment gap in the
energy sector for sustainable national development.

Prof. Eli Jidere Bala
Director General & National Focal Point

EIRA 2019



ABBREVIATIONS

BIT Bilateral Investment Treaty
ECN Energy Commission of Nigeria
ECOWAS Economic Community of West African States

ECS Energy Charter Secretariat

ECT Energy Charter Treaty

EIRA Energy Investment Risk Assessment

FDI Foreign Direct Investment

GDP Gross Domestic Product

GHG Greenhouse Gas

IECh International Energy Charter

KPI Key Performance Indicator

MDA Ministries Departments and Agencies

NDC Nationally Determined Contributions

NERC Nigerian Energy Regulatory Commission
NIPC Nigerian Investment Promotion Commission
NNPC Nigerian National Petroleum Corporation
OECD Organisation for Economic Co-operation and Development
PCOA Put Call Option Agreements

REA Rural Electrification Agency

TPES Total Primary Energy Supply

TPF Third Party Funding

UN United Nations

UNCITRAL United Nations Commission on International Trade Law
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EIRA is primarily an instrument for governments and policymakers. Its purpose is to assess
risks which can be managed and mitigated by countries through effective decision-making
in their policy space. Moreover, it attempts to guide countries on how to reinforce investor
rights and develop their inward investment strategies.

As countries are transitioning to sustainable energy systems, new demands are being
placed upon regulatory structures. This involves introducing clear targets that encourage
the transition to low carbon energy resources and technology. However, even when
objectives are defined, their actual translation into practice is far from straightforward.
Energy transition is brought about by structural changes that are lengthy and often
nonlinear. Policies have to be well-communicated and predictable enough to deal with
the uncertainties linked to such a transition, while at the same time reducing problems
for investors. To this end, the risk areas targeted in EIRA are unpredictable policy and
regulatory changes, discrimination between domestic and foreign investors, and breach of
national and international commitments by States.

The performance of countries against the assessed risks is evaluated through selected
indicators. The indicators are constructed to reward countries for sound regulation and
efficient processes. They capture the ability to cope with the risks through various positive
measures such as the creation of predictable policy objectives, transparent decision-
making processes, the establishment of strong public institutions, development of
competent market oversight mechanisms, and the successful resolution of disputes with
foreign investors.

What are the risks assessed by EIRA?

EIRA analyses the following risk areas:

Unpredictable policy and regulatory change
Governments reserve the right to adopt measures
that are necessary for pursuing legitimate public
policy objectives. Nevertheless, unsystematic and
arbitrary modifications can detrimentally affect
the interests of foreign investors. They can lead
to increased or stranded costs for operating a
business, reduced attractiveness for investment,
and an overall distorted competitive landscape.
Foreign investors may reconsider investing in the
country or relocate the investment. It follows that
in exercising their right to regulate, governments
must make investors aware of the conditions and
nature of policy changes.

Discrimination between domestic and foreign
investors

Foreign investors need clarity on the extent to
which markets are competitive and whether they
offer a level playing field. While discrimination can
take various forms, between energy resources,
technologies and types of investors, EIRA focuses

on discrimination between domestic and foreign
investors. This includes the likelihood of an
unfair advantage to local investors, as recipients
of rights and privileges, to the exclusion of
foreign investors. Discrimination may also occur
in the form of ‘protectionist’ practices intended
to restrain trade and give rise to foregone
investment gains.

Breach of State obligations

Disputes brought by investors against a State
can disrupt the relations between the two
parties and even damage the overall investment
climate. Investors must have confidence that
they will have recourse to mechanisms for
dispute resolution and the enforcement of rights
if governments default on their obligations.
Such obligations include protection against
discrimination, expropriation and nationalisation,
breach of investment treaties, and limited access
to alternative dispute settlement avenues.

EIRA 2019



How are the EIRA indicators selected?

The indicators have been constructed from a wide
range of variables. They bear direct relevance to
a government’s overarching objective of creating
a secure, favourable and transparent investment
environment.

Five criteria are applied to determine the
appropriate indicators:

Figure 1.1 — Criteria for selection of indicators

Comparability Functionality

INDICATORS

Data
Availability

Measurability

What are the EIRA indicators?

Based on the above criteria the indicators selected
are:

| Foresight of policy and regulatory change
| Management of decision-making processes

| Regulatory environment and investment
conditions

| Rule of law (compliance with national and
international obligations)

Functionality/Actionability — Indicators are
‘reform-oriented’. They reflect best practices
through which countries can manage the
risks. They capture aspects of policy-making
and regulation that are under the control of
governments.

Data availability — Data for indicators is available
from sources that are reputable and reliable.
Indicators are based on data that is relevant,
readily accessible and easy to collect.

Measurability — Indicators provide a quantifiable
assessment. They are robust and unaffected
by minor changes in the method used for their
construction.

Comparability — Indicators allow comparability
across (1) countries; (2) energy sub-sectors; and
(3) the energy value chain. Additionally, they are
consistent and comparable over time.

Objectivity — Indicators reflect an accurate
overview of the policy, regulatory and legal reality
in the assessed countries.

The indicators are cross-cutting and apply to
more than one risk. Each indicator consists of
two sub-indicators. They measure the ability of
governments to identify whether the assessed
risks exist and the extent to which they can be
mitigated. The indicators reward countries for
taking positive measures that manage and limit
arbitrary or discriminatory policy changes which
could result in a breach of State obligations. Such
measures include designing and setting long-term
policy objectives and goals, ensuring transparency
in decision-making, granting equal treatment to
foreign and domestic investors, and effectively
managing disputes with foreign investors.

Table 1.1 — Correlation between EIRA risk areas and indicators

RISK AREAS INDICATORS
Foresight of policy Management of Regulatory
and regulatory decision-making environment and Rule of law
change processes investment conditions
Unpredictable policy v v
and regulatory change
Discrimination between
domestic and foreign v v
investors
Breach of State
v/

obligations
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INDICATOR 1

Foresight of policy and regulatory change

National energy priorities and regulatory frameworks evolve in response to changing circumstances.
Meeting new objectives may result in policy revisions, and governments must be sensitive to the impact
of such revisions on long-term investments. Ensuring stable conditions is a major challenge as the global
energy transition is proving to be a highly dynamic process. Policy and investment patterns are likely to
evolve as countries seek to decarbonise their energy sectors under the Paris Agreement. Managing this
change is crucial, so governments must communicate any adjustments to their energy policy objectives and
effectively plan and implement the means to pursue them. Investors can then better manage risk, modify

investment portfolios and cope with the policy changes.

SUB-INDICATOR:
COMMUNICATION OF VISION AND POLICIES

This sub-indicator captures the commitment of
governments to convey the vision of their energy
sector. It also looks into the approach and principles
that will guide governmental decisions in this
respect.

Risk management requires a view on the future.
This forward-looking vision is typically enshrined
in strategy documents of governments, which
inform investors about the energy goals to be
achieved and the timeframes for their achievement.
As countries transition to sustainable energy
systems, new demands are placed upon regulatory
frameworks and existing decision-making
structures. Understanding the energy landscape
and how it can evolve is a central element of
investment planning. Hence, communicating any
intended changes in a clear and timely manner
contributes to bolstering investor confidence
and averting risk. Moreover, the establishment
of milestones or short- and medium-term goals
indicates to investors the pace of change and the
progress made towards the final goals and targeted
outcomes.

SUB-INDICATOR:
ROBUSTNESS OF POLICY GOALS AND
COMMITMENTS

Good governance and the creation of effective
monitoring mechanisms indicate the determination
of governments to attain their policy goals.
Conversely, a fragmented or weakly implemented
monitoring and  evaluation framework  can
significantly reduce the ability of policy makers and
investors to track if real progress has been made on
the goals.

This sub-indicator focuses on monitoring and
evaluating the implementation of the energy goals.
Monitoring provides an opportunity to assess the
progress towards meeting energy objectives and
identifying potential gaps. Furthermore, it allows
governments to ensure that policies are periodically
updated and amended when necessary. In this
context, the establishment of an independent
and competent authority with the appropriate
monitoring and reporting mechanisms is critical.
It gives investors the confidence that policies will
be evaluated and improved to achieve the desired
outcomes and will not be subject to arbitrary
modifications.

Figure 1.2 — Energy priorities under the UN Sustainable Development Goal 7

Efficiency

Sustainability

Clean energy
technologies

Affordability
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INDICATOR 2

Management of decision-making processes

The second indicator addresses the importance of coordinated and transparent policies in eliminating
perceived or actual opacity of government initiatives and the exclusion of investors from the planning
and decision-making phases. To ensure structured and simplified decision-making processes the role

and responsibilities of different governmental levels must be defined. It is also essential that investors
are well informed and consulted whenever governments intend to revise laws or regulations. Stakeholder
engagement allows foreign investors to participate in decision-making processes actively and take well-

informed and timely decisions.

SUB-INDICATOR:
INSTITUTIONAL GOVERNANCE

Formulating investment and energy policies may
involve several levels of government and ministries.
Provinces, municipalities as well as regional and
local authorities may also participate in framing
policies. This can make the process relatively
complicated and result in the risk of overlapping
decisions. Unless well managed, complex
institutional governance may lead to the adoption of
sub-optimal choices or conflicting laws and policies.

This sub-indicator measures how well governments
coordinate policy-making. While the degree
of centralisation in each country may differ
significantly, one central body should ultimately
be responsible for coordinating across different
levels of government and reconciling the diverging
perspectives of public agencies. Effective intra-
governmental and inter-ministerial management in
undertaking policy design and implementation is,
therefore, an essential precondition for minimising
unpredictability and maintaining an investment-
friendly climate.

Figure 1.3 — Key aspects of effective decision-
making process

Access
to information
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SUB-INDICATOR:
TRANSPARENCY

Policy and regulatory changes are always risky for
investors. However, if they are systematised and
transparent, investors can adapt to them better.
Transparency is beneficial to all types of investors,
but it is particularly crucial for foreign investors
who have to cope with regulatory systems and
administrative frameworks that are different from
their own. This sub-indicator gauges the openness
demonstrated by governments in designing and
implementing their laws and policies.

EIRA understands transparency as first, effective
communication of information on national laws,
regulations and practices that may materially
affect investments; and second, prior notification
and consultation of regulatory changes that are of
interest to investors.

Governments can enhance the quality and
predictability —of their regulatory framework
by reviewing and publishing administrative
decisions, codifying legislation, disseminating
regulatory materials, and developing registers
of existing and proposed regulation. These
core transparency measures help to ensure that
investors are aware of policies affecting them. Prior
consultation on investment and energy-related
governmental actions can provide investors with
more foreseeable conditions in the host countries.
For instance, it may reveal indirect discrimination
caused by secondary measures that deviate
from the enabling legislation. Moreover, affording
interested parties the right to comment may lead
legislators and regulatory authorities to reflect
carefully before modifying existing laws and
consider alternatives.



INDICATOR 3

Regulatory environment and investment conditions

This indicator evaluates the independence exercised by energy regulators in their decision-making and
other functions. Independence from national governments and the industry guarantees neutrality and helps
to avoid situations where regulatory decisions are constantly revised to the detriment of some market actors
and investors. It further examines the extent of restrictions faced by foreign investors in the energy sector.
Despite the increasing realisation that international capital flows are crucial for the development of the
energy sector, persisting restrictions act as serious deterrents for foreign investors. Key restrictions include
screening and local content requirements, as well as limitations on currency and investment-related capital
transfer, which tilt the playing field in favour of domestic investors.

SUB-INDICATOR:
REGULATORY EFFECTIVENESS

Market monitoring by a dedicated and expert
institution minimises the risk of biased decision-
making, discriminatory market rules and anti-
competitive behaviour. Political distance gives the
regulatory authority credibility because it limits
governmental influence and provides assurance
that political events will not interfere with regulatory
functions.

This sub-indicator examines the energy regulator’s
autonomy based on various parameters including
whether its duties and powers are embedded in
legislation and how they are defined in relation
to ministries and government executives. It also
scrutinises the regulator’s financial autonomy, its
accountability as well as the transparency exercised
in the selection of its staff.

SUB-INDICATOR:
RESTRICTIONS ON FOREIGN DIRECT INVESTMENT

Overt policy and regulatory measures that
discriminate between domestic and foreign firms
can have a restrictive effect on inward investment
flows. They can obstruct foreign investments or
make the cost of operation unbearable. Some of
the typical restrictive measures foreign investors
may face are mandatory screening and approval
procedures, regional investment restrictions, and
operational controls.

This  sub-indicator assesses the countries’
commitment not to discriminate in the treatment
afforded to domestic and foreign investors. It
evaluates whether they receive equal treatment in
the application of laws and regulations. Particular
attention is given to the national treatment of
foreign investment including sectoral restrictions,
limits on the transfer of profit and repatriation
of capital abroad, and onerous local content
requirements.

Figure 1.4 — Regulatory environment and investment conditions
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INDICATOR 4

Rule of law (compliance with national and international obligations)

EIRA relies on the ‘rule of law’ definition presented in the UN Report “The rule of law and transitional justice
in conflict and post-conflict societies™. It focuses on three aspects of this definition. First, fair and effective
implementation of national laws and international commitments arising from treaties and international
agreements; second, settlement of investor-State disputes promptly and according to due process; and
third, respect for the property rights of foreign investors. Peace, security and human rights are outside the

purview of EIRA.

SUB-INDICATOR:
MANAGEMENT AND SETTLEMENT OF INVESTOR-
STATE DISPUTES

This sub-indicator measures the efficiency of case-
management and settlement procedures within
the assessed countries. Foreign investors place
a premium on adherence by the host countries of
their obligations to: provide accessible, clear and
predictable legislation, avoid retrospective changes
to legal acts, ensure equality before the law, resolve
disputes without undue cost or delay, and comply
with their commitments under international, as well
as national laws.

Well-organised judicial procedures help to foster
investor-State trust. Effective enforcement of
foreign judgments and awards reduces uncertainty
because investors are assured that the domestic
courts will safeguard their rights. Similarly, the
existence of appeal mechanisms and domestic
dispute  mitigation instruments, such as an
investment ombudsman and mediation, provide
additional avenues for resolving conflicts between
investors and States. Beyond the national legal
system, governments must provide an extra layer of
protection to investors by granting them recourse to
dispute-settlement mechanisms under international
law. They may give foreign investors this benefit
either through BITs or on a case-by-case basis.

SUB-INDICATOR:
RESPECT FOR PROPERTY RIGHTS

This sub-indicator assesses the risk to investors of
losing ownership or control due to governmental
actions or restrictions. These actions can also lead
to the additional risk of discrimination when foreign
investors in particular suffer such loss.

Under this sub-indicator, the term ‘investment’
refers to tangible and intangible assets, including
intellectual property rights. It does not delve into
the forms of expropriation. Instead, it focuses

on whether expropriation, nationalisation
or confiscation (or any action tantamount to
these) was undertaken for a legitimate public
purpose, following the due process of law, in a
non-discriminatory manner and with adequate
compensation.

Some steps governments may take to reduce the
risk of perceived arbitrariness are first, defining
expropriation in their domestic laws; second,
describing the process for the determination of
compensation; and third, setting the timeframe
for the payment of compensation. This gives
increased security to foreign investors operating
under the existing BITs and also protects investors
that are not covered under these treaties. In
turn, investors can also assess whether the host
country’s laws, mechanisms and guarantees are
in line with international practice and investment-
related agreements. This adds to the reliability and
enforceability of property rights against arbitrary
expropriation. By determining the circumstances
under which expropriation may take place,
foreign investors can take measures to fortify their
investments.

Figure 1.5 — Rule of law elements covered by EIRA

Respect Effective
for property management

rights of disputes

Upholding
national and
international
obligations

1 EIRA interprets ‘rule of law’ as “a principle of governance in which all persons, institutions and entities, public and private, including the State itself, are accountable to laws
that are publicly promulgated, equally enforced and independently adjudicated, and which are consistent with international human rights norms and standards. It requires,
as well, measures to ensure adherence to the principles of supremacy of law, equality before the law, accountability to the law, fairness in the application of law, separation of
powers, participation in decision-making, legal certainty, avoidance of arbitrariness and procedural and legal transparency.” United Nations, Report of the Secretary-General,
The rule of law and transitional justice in conflict and post-conflict societies (2004). UN Member States reaffirmed their commitment to uphold “rule of law” in the United Nations,
Declaration of the High-level Meeting of the UN General Assembly on the Rule of Law at the National and International Levels, A/RES/67/1(30 November 2012).
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EIRA assesses three types of risk to energy investment. It applies four indicators to (1)
identify the actions needed to address these risks and (2) highlight the corrective measures
countries may take to mitigate them.

The risks are evaluated by examining whether necessary laws, policies and actions have
been adopted by countries. However, legislation and policy measures will have maximum
impact when they are enforced. EIRA 2019 recognises this and tries to give a clearer
picture regarding the application of laws and policies. This year, the country profiles have
been structured to better reflect the implementation of the existing policy framework and
highlight the progress made by countries in translating their commitments to actions.

No variations have been made to the methodology since last year. The indicators
are based on a questionnaire developed by the ECS over a period of two years. The
questionnaire is designed to ensure it is comprehensible to respondents and that
information obtained is easily verifiable. It allows comparability across energy sub-sectors
and captures trends over time. Most questions are binary, requiring simple “Yes” or “No”
answers. Granular options are provided in some cases to obtain more detailed information.
Moreover, respondents have the opportunity to offer additional remarks and brief
descriptions of policy programmes (these questions are not scored).

How are the respondents for EIRA selected?

The EIRA questionnaire is provided to the
governments of the participating countries. To
counter the perception of self-assessment and

The main parameters for selecting the external
parties are:

secure an objective viewpoint, it was also sent to
selected external parties in the assessed countries.

The unit of analysis for EIRA is a country. The
policies taken into consideration are those
framed and implemented at the national level. In
federal arrangements, the central government is
designated as a single point of contact responsible
for collecting and processing inputs from relevant
ministries/departments at State and municipal level.

External parties are chosen from a pool of experts
comprising local and international law firms, legal
practitioners, business councils, accounting and
consulting firms, think-tanks, energy associations,
chambers of commerce, international institutions
and non-governmental organisations operating in
the assessed countries. In 2019, over 550 external
parties were contacted of which 21 per cent were
selected based on their expertise, availability, and
willingness to participate. Extensive research was
conducted before the final decision.

. * EIRA METHODOLOGY

Expertise in the energy sector: Active
involvement in different stages of energy projects,
and experience of providing consulting services
in multiple energy sub-sectors and on regulatory
issues.

Diversity of clients and neutrality: Vast
experience working with governmental entities
as well as private investors. This ensures the
external party has a holistic understanding of
issues in the energy sector and contributes to a
more balanced approach.

Reputation: Parties with extensive global
reach or local partner groups. For law firms,
international guides identifying leading providers
of legal services (local and global) in each country

are consulted.



What is the data collection and validation process for EIRA?

Data for EIRA is collected in a standardised
manner. For the 2019 edition, responses from
the participating countries and external parties
were collected over a period of five months.
The respondents provided copies of the source
documentation and translations (if required) that
supported their responses. The data provided was
accepted only to the extent that it was premised
on original laws, regulations, national plans and
strategies. Legislative initiatives and regulatory
reforms not legally in force on 1 April 2019 were not
taken into consideration.

Upon receipt of the questionnaires, the ECS
in-house investment, legal, regulatory and energy
efficiency experts engaged in an extensive process
of validating information provided during the survey.
In particular, it was confirmed that each question
was correctly understood by the respondents and
that the documentation submitted supported the
response given. In the absence of documents, or
in the case of conflicting answers, clarifications
were sought through correspondence and phone

Figure 1.6 — Data collection and validation process

Data verified

interviews with government officials and external
parties. Answers obtained were once again
reviewed and cross-checked for consistency with
known elements of each country’s investment
policies and energy sector.

Efforts were made to address the issue of low data
availability in certain countries. As an exceptional
case, due to the lack of external parties, the
country profile of Burkina Faso was based on the
information provided by the Government and the
desk research conducted by the ECS in-house
experts. In  selected countries, fact-finding
missions were also undertaken to obtain hands-on
information. The purpose was to gain insight into
their regulatory and investment environment as well
as obtain the views of different stakeholders in the
energy sector.

Overall, the process of data collection and
validation lasted eight months, from December 2018
to July 2019.

Questionnaires sent through desk Fact-finding Drafting Country profiles
to governments and reviews of available missions to selected of country circulated to
external parties resources countries profiles external parties
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Data collected,
consolidated and
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Follow-up with
respondents for
clarifications
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aggregated
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Data Scoring and Country profiles
country profiles finalised and
reviewed by ECS circulated to

experts ministries
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How are risks assessed in EIRA?

EIRA relies on a blend of quantitative and
qualitative analysis. The quantitative analysis is
performed using a scoring system that conveys
the performance of the countries on the indicators.
The more complex dynamics of the assessment are
represented through qualitative country profiles that
identify areas for improvement using narrative and
visuals.

Scoring system
All indicators carry equal weight. The total for
each indicator is the average of its component

sub-indicators. Each sub-indicator is similarly
calculated through a set of questions. The
questions are scored between 0 and 100 and are
equally weighted. The highest achievable score
for each question is 100. All the scores have been
rounded off for the risk areas and the indicators.
The overall performance across each indicator is
defined as the average of first, the score received
in the government questionnaire; and second, the
combined average of the external party scores.

Figure .7 — Scoring an indicator for individual respondents

Question 1

Question 7

Question 1

Question 4

il g b

Figure 1.8 — Total score for an indicator

50% of total indicator score
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Country profile outline

The qualitative assessment for each country is
visualised through a four-page profile. The initial
two pages provide an overview of the country.
They feature a table of the country’s key metrics
and three charts. The metrics include demographic,
economic and energy information and give a
background to the country’s profile. The first
chart illustrates the risk level across the assessed
areas. It is followed by a bar chart that shows the
performance of the countries on each of the four
indicators. A 5-colour coding approach is used for
this purpose. Dark green represents the highest

Wmcmm mmw
Foresight of policy Management of

and regulatory change

decision-making processes

Country name

3507017

The country’s overall risk level against

band of scores while red represents the lowest. The
third chart breaks down the country’s performance
across the sub-indicators, where O denotes the
weakest and 100 the strongest performance. The
remaining pages of the profile offer a detailed
analysis of the country’s performance on each
indicator. They present the overall score for each
indicator and summarise the key strengths and
areas for improvement. Profiles of the recurrent
countries now have a table that reflects the change
in their performance vis-a-vis 2018 on (1) the risk
areas and (2) the indicators.

Regulatory environment Rule of law

and investment conditions

RISK LEVEL

INDICATOR PERFORMANCE

12

\
KEY METRICS
Population and surface area: Data refers to year 2017. The World Bank 2017, World Development
Indicators, World Bank national accounts data and OECD National Accounts data files,
https.//data.worldbank.org/ (accessed on 10 July 2019)*
GDP per capita (current US$): Data refers to year 2017. The World Bank 2017, World Development
Indicators, World Bank national accounts data and OECD National Accounts data files,
https.//data.worldbank.org/ (accessed on 10 July 2019)*
Total primary energy supply (TPES): TPES represents inland demand only and, except for world
energy demand, excludes international marine and aviation bunkers. Data refers to year 2016.
OECD/IEA 2018, www.iea.org/statistics*
Energy Intensity: This is a measure of total primary energy use per unit of gross domestic product.
Data refers to year 2016. OECD/IEA 2018, www.iea.org/statistics™
CO, emissions from fuel combustion: Data refers to year 2016. OECD/IEA 2018, www.iea.org/statistics™
*N/A means data is not available for this metric

J
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100-
80-

60-

RISK LEVEL

The risk level is displayed by the grey
triangle. Each axis represents a risk area.
The smaller the size of the grey triangle, the
lower the level of risk.

J

100-
80-
60-

40-

SUB-INDICATOR PERFORMANCE

Each axis represents a sub-indicator. The
larger the size of the grey area, the better
the country’s performance.

~

J

INDICATOR AND SUB-INDICATOR CORRELATION

Indicator 1
1. Communication of vision and policies
2. Robustness of policy goals and commitments

Indicator 2
1. Institutional governance
2. Transparency

Indicator 3
1. Regulatory effectiveness
2. Restrictions on FDI

Indicator 4

1. Management and settlement of investor-State
disputes

2. Respect for property rights

\_

~

EIRA METHODOLOGY

\
80 75
60 58
46
40 10
INDICATOR PERFORMANCE
The indicators affect the risk areas

differently. For example, rule of law has the
highest impact since it influences all three
risk areas. For details on the correlation
between the indicators and the risk areas,
see Table 1.1 on page 3.

The bars are colour-coded. Each colour
corresponds to a performance level.

VERY GOOD

The performance against the assessed
indicators is very good and the risk level is
very low. The country provides attractive
conditions for investors and is working in the
right direction.

81-100

GOOD

The performance against the assessed
indicators is good and the risk level is low.
While the country has relevant policies and
measures in place, there is some potential for
improvement.

61-80

MODERATE

The performance against the assessed
indicators is moderate and the risk level

is moderate. There are some policies and
measures in place but more concrete steps
must be taken to further strengthen the
performance.

41-60

LOW

The performance against the assessed
indicators is low and the risk level is high.
Considerable steps need to be taken to
improve the performance.

21-40

VERY LOW

The performance against the assessed
indicators is very low and the risk level is very
high. Significant and immediate steps need to
be taken to improve the performance.

0-20
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igeria

N

190,873,311

Population'

923,770

Area (km?)!

1,968.56

GDP per capita (USD)'

149.96

TPES (Mtoe)?

0.33

Energy intensity (toe/10% 2010 USD)?

186.00

CO, emissions - energy (MtCO,)?

Sources:

1. The World Bank 2017
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Nigeria’'s overall risk level against the
assessed areas is moderate.

The risk areas unpredictable policy and regulatory
change and breach of State obligations are on
the same level as last year. At the same time,
discrimination between foreign and domestic
investors has reduced by a point.

Nigeria’s performance against EIRA’s four indicators
is moderate. It has received a score of 59 on
the indicator management of decision-making
processes and 58 on rule of law. On foresight of
policy and regulatory change, its performance has
improved by 1 point and now stands at 55. The
score for regulatory environment and investment
conditions has also moved up from 51to 53 points.

On a more detailed level, Nigeria’s overall sub-
indicator performance is moderate. The highest-
scoring sub-indicator is once again management
and settlement of investor-State disputes with 73
points. The performance on communication of
vision and policies has improved by 4 points, and it
now stands at 65. The score for transparency has
also gone up from 61 to 63. The next sub-indicator
is regulatory effectiveness, which has moved from
56 to 57 points. On institutional governance, it has
the same score as last year (56), while restrictions
on FDI is now at 50 instead of 47. The score on
robustness of policy goals and commitments
remains 46. The lowest-performing sub-indicator
was again respect for property rights with 42 points.

While there are some improvements in Nigeria’s
performance compared to 2018, further steps must
be taken to build on the work done. Particular
attention should be given to strengthening the
respect for property rights in the country.

YEAR-ON-YEAR COMPARISON

NIGERIA

RISK LEVEL

Breach of State

Unpredictable policy
and regulatory change

100-
80-
60-

40-

AN

Discrimination
between foreign
and domestic investors

obligations

INDICATOR PERFORMANCE

100

80

60

40

20

59 58
55 53
Foresight of Management of Regulatory Rule of law
policy and decision-making environment  (compliance with
regulatory processes and investment national and
change conditions international
obligations)

SUB-INDICATOR PERFORMANCE

RISK AREAS 2018 2019
o Unpredictable policy and regulatory change 43 43
domestc mvestors o " 44 43
Breach of State obligations 43 43
INDICATORS 2018 2019
Foresight of policy and regulatory change 54 55
Management of decision-making processes 59 59
- ] Regullatory environment and investment 51 53
conditions
T _- Rule of law 58 58
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Communication of visions

and policies
Respect for 100- Robustness of
- policy goals and
property rights 80- commitments
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40-
Management 20-
and settlement N Institutional
of investor-State governance
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SCORE

INDICATOR1 55
Foresight of policy and regulatory change

Over the last year, the Federal Government has focussed on the implementation of the
existing policies and targets. Subsidiary rules and regulations, such as the Meter Asset
Provider Regulations and Flare Gas (Prevention of Waste and Pollution) Regulation, were
introduced to operationalise schemes and programmes already in place. International
cooperation for improving energy access and electrification were also high on the
Government’s agenda.

Concerns persist regarding the predictability and stability in the country’s policy
framework. Some challenges that remain unaddressed are the multiplicity of policy
documents, delay in the timely achievement of some targets and the lack of a robust
energy sector impact assessment. It is important to tackle these issues expediently.

QUICK FACTS
The main strategic documents for Nigeria’s energy sector are the National Energy Policy 2003 and the Nigeria Vision 2020.

The action plans for implementing energy policies are the Economic Recovery and Growth Plan 2017-2020 and the
National Integrated Infrastructure Master Plan 2015. Also there are separate policies and action plans devoted to different
energy sub-sectors such as minerals, petroleum and gas.

In 2018 the Flare Gas (Prevention of Waste and Pollution) Regulation was adopted under the Nigerian Gas Flare

Commercialization Programme.

STRENGTHS

Nigeria has three long-term outcomes for the electricity
sector. First, to generate 30 GW of power by 2030, of
which 30 per cent must come from renewable sources.
Second, ensure 90 per cent electricity access by 2030
and 100 per cent by 2040. Finally, meet the NDC target
under the Paris Agreement to reduce GHG emissions
unconditionally by 20 per cent and conditionally by 45 per
cent by 2030 compared to Nigeria’s Business As Usual
growth-scenario (of this, more than 60 per cent reduction
is anticipated in the power sector).

The Government introduced a number of policy measures
to meet these targets. It launched metering regulations
so that large consumers can purchase electricity directly
from generating companies instead of going through
the distribution companies. Steps were also taken to
promote renewable-based mini-grids. In January 2019,
the Rural Electrification Agency (REA) held a Mini-Grid
Acceleration Scheme Stakeholders’ Workshop to raise
awareness among stakeholders and beneficiaries of the
scheme. Through this scheme, the Government will grant
financial support in the deployment of select private solar
mini-grid projects. Following a call for proposals, the list of
successful bidders was released in October 2019.

The Flare Gas (Prevention of Waste and Pollution)
Regulation was introduced in 2018 as a step towards
eliminating flared gas by 2020. The Regulation now
allows licensees to take flared gas from sites. The efforts
of the Federal Government of Nigeria are in line with its
commitments under the Paris Climate Change Agreement
and the Global Gas Flaring Partnership principles for
global flare-out by 2030.

The Federal Government of Nigeria has signed three
agreements, including a regional pipeline agreement
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with the Kingdom of Morocco. Through this, it intends
to provide gas in West Africa and at the same time
encourage the diversification of energy resources in
Nigeria. Another key objective of the project is poverty
reduction by way of creating new job opportunities. The
increase in gas export is also likely to boost the country’s
fiscal and forex revenue and drive economic activity.

Steps have also been taken on the State-level to
implement the national energy priorities. For instance,
the Lagos State Government commenced its Embedded
Power Supply Project in 2018. The plan is to generate
3,000MW electricity for the State within the next three
to five years. Additionally, the Lagos State Electric Power
Sector Reform Law was adopted to introduce stricter
penalties for a variety of energy theft-related offences.
Apart from this, the State government has started
the implementation of other regulatory reforms in the
downstream petroleum sector, the gas sector, as well as
the solid minerals sector.

Lead ministries have been appointed for implementing the
energy priorities. The National Statistics Office collects
the data for policy and regulatory impact assessment.
In 2018, the Government established an inter-ministerial
Committee for harmonising data collection and evaluation
of the country’s objectives. The Committee is chaired
by the Statistician-General of the Federation and the
Director-General of the National Bureau of Statistics.
It will act as a focal point for ministries, departments
and agencies (MDAs) of the Federal Government
involved in information collection, authentication and
publication. Representatives on the Committee, from the
energy sector, include the Nigerian National Petroleum
Corporation and the Department of Petroleum Resources.
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AREAS OF IMPROVEMENT

Currently, there is no legal obligation to conduct an impact assessment of policies for the energy sector. In the last five
years, the National Energy Policy 2003 has undergone only one ad-hoc review. The lack of a regular assessment may
create a mismatch between the long-term aspirations of the country and the pathway to achieving it.

Some of the targets set for the energy sector have now become outdated. Due to this, there is little clarity on the work

done until now and what is outstanding.

The absence of Key Performance Indicators (KPIs) for the energy sector makes it difficult to monitor and evaluate the
performance of the industry and, in turn, understand the effectiveness of policy decisions.

RECOMMENDATIONS

Carry out a rigorous impact assessment of the
existing laws and policies

Nigeria currently has over twenty laws and more than
fifteen action plans and strategy documents for the
energy sector. Apart from these, some draft policies
are implemented on the ground but have not adopted
by the Parliament. For instance, the National Energy
Policy of 2013 is currently a draft, as is the ECN National
Energy Masterplan of 2014. There are also action plans,
framed by previous governments, which continue to
exist, but their implementation status is unclear. Targets
set under some critical action plans and policies are
about to expire in 2020. For instance, the 2020 target
for increasing oil production, expanding the power
sector infrastructure and boosting local refining, as
stated in the Economic Recovery and Growth Plan
will soon expire. The Plan also set targets to cut
down petroleum product imports by 60 per cent in
2018 and become a net exporter by 2020. Since the
abovementioned targets will expire soon, the Federal
Government needs a timely and well-planned strategy
for their revision.

It is recommended that there should be an impact
assessment to evaluate the added value of each
policy document. Plans which are not used for
benchmarking targets or contain outdated targets
should be phased out. Before drafting new policies
and legislation, there must be a thorough cost-benefit
analysis and a final decision reached after taking into
account the trajectory and implementation status of
the instruments in force. Impact assessment can assist
in measuring the potential costs, implications, and
side-effects of proposed policy changes. Based on this
information, the Government can understand how the
quality of policy decisions may be improved.

Projects and programmes for achieving the set
targets should be implemented

The actualisation of projects is necessary for meeting
policy targets. Although the REA is making headway
in expanding off-grid solutions, the efforts to increase
on-grid renewable capacity have yielded low results.
As mentioned above, Nigeria has targeted on-grid
renewable generation capacity of 27 per cent by 2020
and 30 per cent by 2030, respectively. However, the
renewable installed capacity as of April 2019 stood at
16 per cent. For the figures to rise, the 14 Solar Power
Purchase Agreements, that will add 1000 MW capacity,
must be commenced. It is essential to create an
enabling environment that will speed up on-grid
renewable energy deployment.

COUNTRY PROFILE

A key activity which deserves attention is the
elimination of gas flaring by 2020. Despite some
commendable  efforts, the country is facing
considerable revenue losses due to unabated gas
flaring. The phase-out of flared gas seems distant even
as the target year 2020 has commenced. According
to the gas flare tracker of the Federal Republic of
Nigeria, between December 2018 to 2019, 262 million
mscf gas was flared across eight states. The Federal
Government may consider subsidising the infrastructure
required to capture, transport and develop the sector.
In addition to encouraging efficient gas utilisation,
higher penalties and fines should be imposed to
de-incentivise the practice of gas flaring.

Key performance indicators should be set for
the energy sector

For the Government to evaluate the implementation of
the current policies, it must identify the right KPIs for the
sector. As an initial step, it should define the KPIs and
set a methodology for assessing each indicator. While
setting KPIs, consideration should be given to how
broad-based they will be, which ones will cut across
different energy priorities and sub-sectors, which will
be tailored to specific sub-sectors and, what will be the
units of measurement. Since a large number of bodies
are involved in the Nigerian energy sector, data
collection by the relevant MDAs must commence
at the earliest. The lead agency that is in charge of
collecting the data should be equipped with adequate
financial and human resources to do justice to the task.

Periodic reporting of the monitoring and
evaluation findings is encouraged

The final reports of monitoring and evaluation
should be made widely available. They should
give a balanced account and also contain relevant
recommendations. It must be ensured that the
recommendations are duly considered and followed up.

An independent authority should conduct monitoring
of energy policies and programmes. The Government
is promoting openness by publishing detailed energy
statistics and progress measurement methodologies.
However, an important part of monitoring and
evaluation is the public availability of the final
assessment results.
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SCORE

INDICATOR 2 59
Management of decision-making processes

Over the last year, the National Assembly passed a record number of draft laws. This is
commendable because some of these drafts were critical and pending for more than
a decade. The Federal Government of Nigeria reinforced its commitment to the anti-
graft campaign, and this resulted in a number of initiatives focussed on improving the
accountability of public institutions.

Some of the most urgent energy sector reforms remain pending despite the proactive
approach of the National Assembly and the Federal Government. Enactment of legislative
bills, particularly in the petroleum sector, will go a long way in streamlining the regulatory
regime, removing barriers to efficiency, promoting competitiveness and creating a
transparent governance framework.

QUICK FACTS
The Energy Commission of Nigeria (ECN) is charged with the strategic planning and coordination of national policies in the
field of energy. The President of the Federal Republic of Nigeria is the Chairman of the Commission.

The Nigerian Investment Promotion Commission is responsible for encouraging, promoting and coordinating investment in
the Nigerian economy.

The One Stop Investment Centre of Nigeria, under the NIPC, is an investment facilitation mechanism which brings to
one location more than 31 government agencies, including the Nigerian Electricity Regulatory Commission and the
Department of Petroleum Resources. Its purpose is to shorten and simplify administrative procedures for the issuance of
business approvals, permits and licenses and company incorporation.

Executive Order 6 of 2018 was signed by the President to adopt higher transparency standards for public authorities.

STRENGTHS

The ECN continues to play an active role in bringing
together different Government and non-government
agencies on critical issues. In 2018, it organised the
first National Energy and Climate Change Summit to
bring together public and private players in the Nigerian
energy sector, as well as international experts to discuss
the latest developments on energy and climate change
in Nigeria. The Summit resulted in a set of possible
recommendations for the future energy development and
policy direction of the country.

The energy sector reform agenda played a critical role
in the Federal Government elections held in 2019. Both
the Houses of Parliament passed the Petroleum Industry
Governance Bill in 2018. Moreover, the Companies and
Allied Matters Bill, which intends to restructure Nigerian
business practices to match global standards, was
passed by both the Houses of Parliament during the EIRA
assessment year. In 2019 the President of the Federal
Government signed into law the Federal Competition and
Consumer Protection Act.

The Federal Government is giving particular attention
to strengthening the accountability of public institutions.
The President signed Executive Order 6 of 2018 to adopt
higher transparency standards for public authorities. As
per the Order any government official, or a person acting
directly or indirectly for such official, found engaging in
corrupt practices or misappropriating government assets
shall be subject to disciplinary action under the Public
Service Rule and Code of Conduct Bureau. Any official
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found circumventing or preventing the implementation
of the Order shall be prosecuted. MDAs of the Federal
Government, in consultation with the Attorney General of
the Federation, are mandated to identify and adopt best
practices as well as develop strategies for enforcing the
Order.

Another significant development is the establishment
of the beneficial ownership register for the oil and gas
industry. The register will contain information on the
actual owners of the extractive industries companies,
irrespective of the names of those who manage them
in trust for their principals. A joint committee of the
Department of Petroleum Resources and the Extractive
Industry Transparency International will undertake this
task. The ownership register will likely be made public in
2020.
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AREAS OF IMPROVEMENT

Certain draft laws and policies are pending enactment despite their significance to the country’s energy investment

framework.

The multiplicity of lead ministries for different energy priorities reduces accountability and may act as an impediment
to the implementation of strategies and activities. For example, under the Economic Recovery and Growth Plan, four
authorities are leading the work on improving the commercial viability of generation and distribution companies, and six
deals with the issue of increasing oil production. Similarly, seven lead bodies are responsible for creating a business-

friendly environment.

Nigeria has made commitments under various international transparency initiatives, but more efforts are needed to meets

the obligations it has undertaken.

RECOMMENDATIONS

Develop and adopt pending legislation to
increase investor confidence

Nigeria needs to adopt a robust package of laws and
regulations that can give assurance to investors making
costly long-term energy investments in the country.
Undoubtedly, the most critical legal and regulatory
improvements will come about only with the enactment
of the Petroleum Industry Governance Bill. While it is
commendable that the National Assembly passed the
Bill in 2018, there are still some outstanding concerns
that have impeded the enactment of the Bill into law.
There are three main concerns raised by the Federal
Government of Nigeria. One, specific provisions
in the Bill allow the Nigerian Petroleum Regulatory
Commission to retain 10 per cent of the funds it collects.
This unduly increases its share in the revenue to the
detriment of the Federal, State and Local Governments.
Second, expanding the scope of the Petroleum
Equalization Fund’'s and some related provisions
may be contradictory to the Federal Government
policies. Finally, there are concerns regarding drafting
inconsistencies that may create ambiguity and conflict
in interpretation.

The lack of definitive action on the Bill since 2008
has created uncertainty for oil and gas investors.
The country has set a target of urgently restoring oil
production to 2.5 million barrels per day by 2020.
Without a clear and robust regulatory framework that
incentivises investment, this target will be hard to
reach. Therefore, the Government must harmonise
the existing versions of the Petroleum Industry
Governance Bill and enact it without delay.

Coordination on energy policies and their
implementation should be more robust

Since the ECN guides the policy direction for the
energy sector, its cooperation with relevant ministries,
agencies and regulatory authorities should be intensive.
Meetings between the high-level representatives of the
ECN should be more regular, at least twice a year. The
15t Energy and Climate Change Summit was a step in
the right direction and can be a recurrent event that
brings together the relevant stakeholders and fosters
constructive discussions. Administrative barriers
may also be eliminated through other coordination
mechanisms, such as standing committees, working
groups and collaborative programmes. Moreover, the
exchange of ideas between the relevant MDAs and
the ECN staff must be encouraged. It will facilitate the
implementation of high-level decisions at the grass-root.

COUNTRY PROFILE

Develop instruments for stakeholder
consultation at different stages of the policy
process

Instead of ad hoc consultations, the methods and
timelines of public participation should be decided
at an early stage and made publically known. This
approach will increase investor confidence, promote
cooperation and encourage dialogue on policy choices.
Such an approach will also increase the accountability
of the Government and empower the public to make
informed decisions.

The Government is encouraged to publish all its
mining, oil and gas contracts

While Nigeria is actively promoting and participating
in various transparency programmes, further efforts
are needed to realise its commitment fully. For this
reason, the Government may consider publishing
all its extractive industry contracts. Oil, gas and
mining contracts stipulate the terms which govern the
relationship between the host-State and the extractive
companies. They specify the revenue received by the
parties, provisions on taxation, the key obligations
for the companies and the host-State, and the terms
of protection for citizens and the environment.
Various countries, including Australia, Mexico, Ghana,
Liberia, Bolivia, Mauritania and Niger now publish
their extractive industry contracts. International oil
companies have also shown support for making this
information widely available. The Nigerian Government
has already expressed its openness towards such
disclosure through the Open Governance Partnership
Action Plan as well as the “Seven Big Wins” policy
strategy, which urges the publication of all established
fiscal rules and contracts. Therefore, while the intention
to inevitably release this information is praiseworthy,
actual work in this direction needs to be undertaken.

NIGERIA 21



SCORE

INDICATOR 3 53
Regulatory environment and investment conditions

The electricity sector went through the most notable changes, particularly to facilitate
affordable and reliable energy access for consumers. The local content policy also became
fully operational in the power sector. In general, the legislative framework remained
supportive of foreign investors. Steps were taken to streamline business activities and
improve the ease of doing business. Positive changes were observed in the country’s
competition and tax regime.

The existence of numerous regulators continues to create complexity for investors. At
present, there are over nine different agencies that perform regulatory functions. Robust
regulation can help to achieve better economic, environmental and social outcomes for the
country. It can give confidence to investors that the market is functioning as it should and
that practices which are discriminatory or excessive will be rooted out.

QUICK FACTS
The Department of Petroleum Resources, under the Federal Ministry of Petroleum Resources, is the petroleum regulatory
agency of Nigeria.

The Nigerian National Petroleum Corporation (NNPC) is the State-owned enterprise which regulates the petroleum
industry and participates in it, through joint ventures with private companies. The NNPC has ownership of the national oil
company, the Nigerian Petroleum Development Corporation.

The Nigerian Electricity Regulatory Commission (NERC) regulates the generation, transmission, distribution and trading
of electricity. Its mandate is to monitor and regulate the electricity industry of Nigeria and ensure compliance with market
rules and operating guidelines.

In February 2019, the President of Nigeria granted assent to the Federal Competition and Consumer Protection Act.

The Central Bank of Nigeria released the revised edition of its Foreign Exchange Manual, effective from 1 August 2018.

STRENGTHS

The NERC adopted the Meter Asset Provider Regulations
in 2018. These Regulations permit companies, other than
the existing distribution companies, to supply and install
smart meters for customers. The appointment of Meter
Asset Providers is through an open and competitive
bidding process. The transparency in the selection
of Meter Asset Providers is a positive development,
especially towards attracting private investment in this
area. It is likely to assist in bridging the metering gap
and also create a distinct value chain that provides more
employment opportunities.

Regulation of market competition across all sectors,
including energy, also went through a significant change
with the recent enactment of the Federal Competition
and Consumer Protection Act. This new Competition Act
contains explicit provisions on merger control, restrictive
agreements, abuse of dominance, monopolies, and
price regulation and consumer protection. Before this,
the Investments and Securities Act of 2007 regulated
mergers and acquisitions in Nigeria. The Securities and
Exchange Commission was responsible for exercising
regulatory oversight. The new Competition Act repeals
individual sections of the Investments and Securities
Act of 2007 that relate to this issue. Meanwhile, the
supervisory power for mergers and acquisitions has also
shifted from the Securities and Exchange Commission
to the newly established Federal Competition and
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Consumer Protection Commission. The new Competition
Law also envisages the establishment of the Consumer
Protection Tribunal to try violations and ensure the
enforcement of the new Act.

In  principle, there are no restrictions on foreign
ownership of energy projects. Full repatriation of capital
invested through foreign sources is permitted. The
Central Bank of Nigeria released a revised edition of its
Foreign Exchange Manual, effective from 1 August 2018.
The Manual introduces the latest policy developments
into the Nigerian foreign exchange regime. It also
aims at streamlining the documentation requirements,
increasing the transparency of transactions and ensuring
compliance by stakeholders in the foreign exchange
market.

In 2018, the Federal Inland Revenue Service published
new Transfer Pricing Regulations that replace the Income
Tax (Transfer Pricing) Regulations of 2012. They are a
step towards aligning and ensuring compliance with the
OECD Transfer Pricing Guidelines and the UN Transfer
Pricing Manual. The new Transfer Pricing Regulations
are also more stringent compared to their predecessor.
As per a Public Notice issued by the Federal Inland
Revenue Services, the new Transfer Pricing Regulations
apply to financial years after 12 March 2018. Taxpayers
were granted until 31 December 2018 to discharge all the
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outstanding obligations, failing which they could attract
severe penalties.

In May 2018, the Senate of the Federal Republic of
Nigeria passed the Companies and Allied Matters Act,
1990 Repeal and Re-enactment Bill, 2018. The Bill brings
together the proposed amendments from two related
bills, namely, the Companies and Allied Matters Act 2004
(Amendment) Bill of 2016 and the Companies and Allied
Matters Act 2004 (Amendment) Bill of 2017. To improve
the ease of doing business, this consolidated Bill allows
potential investors to reserve their business names
through an online system.

In terms of the local content policy, there have also
been certain developments. In December 2014, the
NERC had issued the Regulations on National Content
Development for the Power Sector to promote the use
of domestic human and material resources, goods,
works and services in the Nigerian electricity industry.
The implementation of these Regulations commenced
in January 2019 through a two-day workshop on
the Minimum Specification of Nigerian Content and
Requirement for Labour in the Power Sector, which was
organised by the NERC. The Regulations are consistent
with the Federal Government's Executive Order 005
of 2018, which encourages the use of local content

AREAS OF IMPROVEMENT

materials and services in the engineering and science
sectors.

The Regulations specify the minimum local content
requirement for different sub-sectors. For generation
companies, it is mandatory to source 100 per cent local
workforce in the construction of turbine foundations,
transformer plinths, control rooms, cable trenches as
well as for the construction of various foundations and
civil works in power plants. For automation (installation,
service works and integration) of stations, communication
infrastructure and control centres, the content target is
20 per cent in 2019 and is set at 75 per cent for 2024
and beyond. Ten per cent of the transmission equipment,
such as switchgear, transformers, protection devices,
earthing materials and energy meters must be locally
manufactured. This figure will increase between 50 to
100 per cent by 2024, depending on the equipment
and material in question. The content target for labour
is set between 75 to 100 per cent for 2024 onwards,
depending upon the nature of the activity. In addition
to this, the recently introduced Meter Asset Provider
Regulations of 2018 also stipulate that a minimum
of 30 per cent of metering volumes should be from
indigenous meter manufacturing companies in Nigeria.
It is anticipated that this minimum percentage threshold
will rise progressively with the increase of Meter Asset
Providers.

The existence of numerous regulatory authorities has created ambiguity regarding the energy sector’s institutional design

and its effectiveness.

The NERC has set high local content targets for 2024 in the electricity sector. It has also introduced local content
provisions under the recent Meter Asset Provider Regulations. The NERC must carefully assess whether the available
human resources and technical expertise are adequate to meet these targets.

RECOMMENDATIONS

Define the roles and responsibilities of the
different regulatory authorities

Decision-making bodies, as well as state entities that
participate in the market, should be granted minimal
regulatory powers to avoid a conflict of interest.
Where regulatory entities perform a similar or the
same functions, the responsibility must lie with one
autonomous authority. Best practices from countries
in the region, which have gone on to create more
streamlined, independent and well-defined regulatory
institutions should be reviewed and adapted to meet
the local needs. In line with the commitment made
last year, an independent mining commission should
be established at the earliest. The Government is
also encouraged to enact the Petroleum Industry
Governance Bill that will streamline the regulatory
framework and give investors greater clarity on the
responsibilities and powers of the regulators.

COUNTRY PROFILE

Ensure that content targets are based on a
realistic estimation of available domestic human
resources and technical expertise

The success of policy interventions, such as local
content, depends on the progress made in other areas
of the economy, such as infrastructure development
and improving the quality of education. Insufficiency
of domestic resources that meet the threshold
requirements may lead to a mismatch between the
supply and final demand. It may create economic
distortions and at the same time, hinder investments
in the required sectors. In light of this, the NERC
must identify gaps in human capacity and technical
expertise that electricity sector operators may face
in trying to achieve the set targets. It must engage
intensively with stakeholders, through workshops or
working group meetings, to evaluate how much is the

gap and come with solutions for reducing it.
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SCORE

INDICATOR 4 58
Rule of law

There were very few changes made to the procedures for settling investor-State disputes.
Access to alternative dispute resolution mechanisms received an impetus as reforms to the
arbitration law were deliberated in the National Assembly. The legal framework protecting
the property rights of foreign investors remained the same.

There are concerns which still remain unaddressed. In particular, it is important to examine
how the proposed changes to alternative dispute resolution mechanisms will play out in
reality, whether these are compatible with the existing legal framework of the country and

where needed, how the domestic judicial set-up will cope with these changes.

QUICK FACTS

Nigeria signed the International Energy Charter political declaration in 2017 and became an Observer to the Energy

Charter Conference.

Access to arbitration is provided in the Arbitration and Conciliation Act 2004.

Nigeria ratified the Convention on the Settlement of Investment Disputes between States and Nationals of Other States in

1965.

Nigeria acceded to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards in 1970.

STRENGTHS

Efforts are currently underway to reform the legal
framework for investment and dispute resolution.
The Arbitration and Conciliation Act (Repeal and
Re-Enactment) Bill was passed by the Senate in 2018.
The purpose of the Bill is to modernise the arbitration law
in line with recent global developments and, make it a
more effective and attractive mode of dispute resolution.

The BIll attempts to tackle local practices that protract
arbitration proceedings and delay awards. For instance,
under the current framework, arbitral proceedings are
often delayed through interlocutory appeals to courts
regarding arbitrator ‘misconduct’. The Bill removes
the term ‘misconduct’ and states that awards may be
challenged only through the ‘due process’ and on
‘jurisdictional’ grounds as defined in the UNCITRAL
Model Law and the New Your Convention.

The BIll also tries to limit the involvement of courts
in arbitration proceedings. For example, if a party is
dissatisfied with an award, it may choose to refer the
matter to the courts for judicial review, or it may opt to
approach the award review tribunal. The latter is a new
creation under the Bill, and it is empowered to review
an award of the first instance arbitral tribunal. An award
that is upheld by this tribunal can be set aside by a court
only on two grounds- arbitrability and/or public policy.
By reducing the grounds for challenge, the Bill attempts
to re-enforce the finality of arbitral awards. Additionally,
it allows the appointment of an emergency arbitrator in
cases where a party may need relief even before the
establishment of an arbitral tribunal. This innovation aims
at encouraging parties to approach the arbitrator rather
than take recourse to courts.
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One of the unique modifications envisaged in this Bill
is the implicit inclusion of ‘Third Party Funding’ (TPF)
in arbitration proceedings. In a TPF arrangement, an
independent party with no relation to the case funds
the proceedings so it may eventually receive a share of
the damages awarded. This practice has now become a
common feature of several ‘pro-arbitration’ jurisdictions.
The Bill introduces this concept indirectly by expanding
the term ‘Costs of Arbitration’ to include the cost of TPF. It
should, however, be noted that since there is no express
provision legalising TPF, no regulations have been issued
on the matter.

Local courts recognise contractual provisions that allow
direct access to international arbitration. National courts
enforce foreign judgements on a reciprocal basis. There
were no retroactive legislative changes introduced in the
last year. Reciprocal arrangements continue to govern
the recognition and enforcement of foreign judgements.
The Foreign Judgements (Reciprocal Enforcement) Act
2004 applies to court judgments obtained from any part
of the Commonwealth other than Nigeria.

The Nigerian Investment Promotion Act provides
guarantees against the expropriation of foreign
investments. Compulsory acquisition of property is
only possible on the grounds of national interest or for
a public purpose. The decision to expropriate must
be accompanied by fair and adequate compensation,
payable in a convertible currency. Moreover, investors
can approach the courts for determining their interest or
right and the amount of compensation. BITs signed by
Nigeria follow the standard international terminologies
on the payment of compensation such as ‘without
unreasonable delay’ (BIT with China), ‘without delay’ (BITs
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with Finland, Germany, Republic of Korea, Spain) and
‘without undue delay’ (BIT with Singapore).

In recent years the Government has entered into
Put Call Option Agreements (PCOA) for some
energy projects. The PCOA is a credit enhancement
mechanism to backstop payment obligations. It allows
the project promoters to ‘put’ the plant (or its shares)
to the Government in case the Power Purchase
Agreement terminates prematurely. In such an event,
the Government pays a specific price which, at the least,
covers the outstanding debt incurred to finance the plant
construction.

AREAS OF IMPROVEMENT

Domestic laws exist for the protection of intellectual
property rights. The inflow of foreign technology is
encouraged and monitored by the National Office for
Technology Acquisition and Promotion. Technology
transfer is highly encouraged in the energy sector.
According to the Regulations on National Content
Development for the Power Sector 2014, all licensees
must give full and active support to technology transfer
by encouraging and facilitating the formation of joint
ventures, partnering and the development of licensing
agreements between Nigerian and foreign contractors.

There is little clarity on the effectiveness of reforms underway to national and international dispute resolution mechanisms.
In particular, there must be further examination of the proposed arbitration law reform to ascertain if it is consistent with

the common law system of the country.

Under domestic law, expropriation refers only to physical property. National legislation does not contain provisions for
granting protection against the expropriation of intangible property such as equity, shares and intellectual property.

RECOMMENDATIONS

A carefully balanced approach should be
taken towards reforming dispute resolution
mechanisms under international agreements
and national laws

As mentioned last year, the introduction of an
‘exhaustion of local remedies’ clause in international
agreements will prove to be fruitful only if the country’s
domestic  judicial processes are strengthened
and streamlined. In the absence of an effective
national legal system, the measure will be counter-
productive as investors may consider it onerous and
leading to delay and costs. In the worst case, it may
even act as a deterrent to foreign investment. It is,
therefore, recommended that urgent measures are
taken to overhaul local judicial processes and case
management mechanisms. As a starting point, it is
essential to assess whether, and to what extent, an
increase in human resource capacity and expertise
will be needed if investment disputes with foreign
investors are subject to national courts. Additionally,
serious consideration should be given to establishing
an investment ombudsman or similar institution to
handle the complaints of foreign investors against
public authorities during the licensing procedures. This
approach can help to resolve issues that can potentially
precipitate into disputes.

The Government should take a cautious approach while
reforming the country’s arbitration law. Even though the
changes envisaged in the Arbitration and Conciliation
Act (Repeal and Re-Enactment) Bill are innovative and
aligned with international practices, the implementation
of some provisions remains unclear. For instance, the
enforceability of TPF agreements is uncertain, given
that Nigeria still applies the common law doctrines of
champerty and maintenance. These doctrines prohibit
third parties from funding an unrelated party’s case.
Given that the Bill takes account of TPF tacitly, it may
not be robust enough to overcome the rules against
champerty and maintenance. It also increases the
likelihood that a party may end up challenging the
validity of its opponent’s funding or an award obtained

COUNTRY PROFILE

through the funding party. TPF agreements must
be given explicit legitimacy so that their scope and
application is clear. There should be defined rules
regulating the enforcement of such contracts, and
finally, a more flexible approach taken in the use of
historical common law concepts. Some common law
countries, including England and Wales, Canada and
the US, already allow third-party arbitration funding.
The flexibility lies in that TPF is allowable as long as it is
not contrary to public policy and unenforceable.

The expropriation provision in the NIPC Act may
be revised to avoid potential interpretational
contradictions

Protection against the expropriation of intangible
property may be strengthened further under the
domestic laws. At present, the legal provisions on
expropriation are generic and open to interpretation.
It is recommended that some specific terminologies,
such as ‘public purpose’ should have a more
extensive explanation. While the right of countries
to determine what constitutes ‘public purpose’ is
paramount, at the same time, a very broad formulation
should be avoided. A list of core activities which
constitute public interest can provide clarity to
investors. A detailed mechanism for the determination
of public interest will ensure the legitimacy of the
decisions to expropriate. Moreover, it is recommended
that the domestic law includes a timeline for paying
compensation to the affected investor and an
explanation for the intended use of the acquired
property. There must be explicit mention that any act
of expropriation will be non-discriminatory. This way,
investors will have some additional protection and

clarity on the legal regime.
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The score for each indicator is the average of its component sub-indicators. The score of
each sub-indicator is the average of its underlying questions. The scoring rules for different
types of questions are as follows:

1. Questions with proportionate scores

This category is scored based on the number of energy policy goals set by the country. In the example given
below, the first sub-indicator of Indicator 1 allows the respondents to list the energy priorities of the country.
Under the first question, there are nine identified options for respondents to select. Additionally, they are
given the opportunity to specify other priorities considered relevant to their respective energy sectors. The
response to the first question sets the premise on which the following questions will be answered and scored.
For example, a country has set 5 goals. As a result, 20 points are attributed to each of the selected goals
for the scoring of the next questions. Subsequently, the respondent identifies an energy strategy document
for three out of the five selected goals, and the country receives 60 points on that question. The scores for
the third and the fourth questions are calculated likewise. The final score of this sub-indicator is the average
scores of its component questions, which in this case is 66.7.

Sample Question Type 1

INDICATOR 1: FORESIGHT OF POLICY AND REGULATORY CHANGE SCORING RESPONSE SCORE
Sub-indicator 1: Communication of vision and policies 66.7
1. What are the key priorities or goals of the energy sector policy? Not Scored 5 goals selected: -
a. Energy security [Y/N] Energy security:
b. Power reliability [Y/N] o
c. Affordability — energy poverty [Y/N] power reliability;
d. Access to energy [Y/N] access to energy;
e. Investment in the energy sector [Y/N] CO, reduction; and
f. CO, reduction [Y/N] )
g. Renewable energy [Y/N] Innovation
h. Energy efficiency [Y/N]
i. Innovation [Y/N] (100/5=20 for each
j. Others issues related to the energy sector goal in the related
(like air quality, water quality job creation etc). Please specify. questions)
2. Does the country have an energy strategy document for the key Based on the Energy strategy 3x20=60

priority areas selected above (e.g. a Vision document/ Roadmap
etc.)? [Y/N]

v’ * ANNEX I: SCORING GUIDE

number of goals
selected in the
previous question
proportionate scores
are allocated

document for 3 goals:
Energy security;
CO, reduction; and
innovation

27



2. Binary questions

These questions can be answered with a simple “yes” or “no”. In the example below, the respondent must
answer “yes” to all three questions to obtain the highest score. However, the respondent gives two positive

answers and a negative one. As a result, the score for the sub-indicator is 66.7.

Sample Question Type 2a

INDICATOR 3: REGULATORY ENVIRONMENT AND INVESTMENT SCORING RESPONSE SCORE

CONDITIONS

Sub-indicator 1: Regulatory effectiveness 66.7

1. Does the energy regulator derive its authority from a law? [Y/N] Yes-100 No-0 Yes 100

2. Are the functions and obligations of the energy regulator stated Yes-100 No-0 No 0
in a law? [Y/N]

3. Does the energy regulator have a budget that is separate from Yes-100 No-0 Yes 100

the government’s budget? [Y/N]

In some cases, a negative response may yield a high score while a positive answer may be scored 0. In the
following example, the respondent must answer “no” to all the questions to obtain the highest score. However,
the respondent gives one negative and one positive answer. As a result, the score for the sub-indicator is 50.

Sample Question Type 2b

INDICATOR 3: REGULATORY ENVIRONMENT AND INVESTMENT SCORING RESPONSE SCORE

CONDITIONS

Sub-indicator 2: Restrictions on FDI 50

1. Are foreign investors required by law to partner with State/ Yes-0 No-100 No 100
State-owned enterprises or local enterprises before undertaking
projects in the energy sector? [Y/N]

2. Are foreign investors required to purchase a certain percentage/ Yes-0 No-100 Yes 0
value/quantity of products or services from local suppliers? [Y/N]
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3. Questions with alternative responses and granulated scores

In some cases, the respondent is asked to select an answer from a group of alternatives. The answer reflecting
best practice is scored 100, whereas the score for the rest of the options is granulated. In the table below, the
respondent states that only some legal and regulatory information is made available. This alternative is not
considered optimal and, thus, yields only 50 points. In the following question, the respondent states that laws
and regulations are accessible both electronically and in print. This is considered best practice and gets a
score of 100. Similarly, the respondent answers that the energy regulator makes available all its decision to the
public, which again is considered best practice and gets 100. The overall score for this sub-indicator is 83.3.

Sample Question Type 3

INDICATOR 2: MANAGEMENT OF DECISION-MAKING PROCESSES SCORING RESPONSE SCORE
Sub-indicator 1: Transparency 83.3
1. Does the country make available legal and regulatory information 1-b 50

to the public?

a. Yes, all information is made available 100

b. Only some information is available 50

c. No information is available 0

2. How are laws and regulations made accessible to public? 2-a 100
a. Both electronically and in print 100

b. Only electronically 66.7

c. Only in print 333

d. Available only upon request/or payment of fee 0

3. Does the energy regulator make available its decisions 3-a 100

(on tariffs, tariff methodology, market access etc.) to the public?

a. Yes, all decisions are made available 100
b. Only some decisions are made available 50
c. No decisions are made available 0
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4. Questions with alternative sub-questions

This type of question provides alternatives to the respondents, in case a negative answer to the main question
is compensated by other measures. In the example provided below, the respondent claims that investors need
authorisation before investing in the energy sector. Since this imposes a restriction on investors, the answer
to the main question gets a 0. Where the prior authorisation requirement results in restrictiveness but is not
discriminatory in nature, 50 points are ‘recovered’ by answering “yes” to question 1a.

Sample Question Type 4

INDICATOR 3: REGULATORY ENVIRONMENT AND INVESTMENT SCORING RESPONSE SCORE
CONDITIONS

Sub-indicator 2: Restrictions on FDI 50
1. Is there a pre-screening or prior-authorization requirement for Yes-0 No-100 Yes 0

investing in the energy sector? [Y/N]

If yes:
1a. Is pre-screening applicable to both domestic and foreign Yes-50 No-0 Yes 50
investors? [Y/N]

5. Divided questions

For some sub-indicators the main question is bifurcated into sub-questions, which are awarded identical
scores since they are equally important. The sub-questions develop a joint perfect score of 100, when
answered positively. In the example below, the country scores 50 because it is a Contracting Party only to the
Convention on the Settlement of Investment Disputes between States and Nationals of Other States.

Sample Question Type 5

INDICATOR 4: RULE OF LAW (COMPLIANCE WITH NATIONAL AND SCORING RESPONSE SCORE
INTERNATIONAL OBLIGATIONS)

Sub-indicator 1: Management and settlement of investor-State 50
disputes

1. Is the country a Contracting Party to:

1a. The Convention on the Settlement of Investment Disputes Yes-50 No-0 Yes 50
Between States and Nationals of Other States? [Y/N]

1b. The Convention on the Recognition and Enforcement of Foreign
Arbitral Awards? [Y/N] Yes-50 No-0 No 0
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Indicator 1: Foresight of policy and regulatory change

QUESTIONS

CLARIFICATIONS TO QUESTIONS SCORING

Sub-indicator 1.1: Communication of vision and policies

1.1.1 What are the key priorities or goals of the energy sector policy?
a. Energy security [Y/N]
b. Power reliability [Y/N]
c. Affordability — energy poverty [Y/N]
d. Access to energy [Y/N]
e. Investment in the energy sector [Y/N]
f. CO, reduction [Y/N]
g. Renewable energy [Y/N]
h. Energy efficiency [Y/N]
i. Innovation [Y/N]
j. Others issues related to the energy sector
(like air quality, water quality job creation etc). Please specify.

1.1.2 Does the country have an energy strategy document for the
key priority areas selected above (e.g. a Vision document/
Roadmap)? [Y/N]

1.1.3 Has the country set any short-, medium- term targets for the
priority areas selected above? [Y/N]

1.1.4 Has the country set any ultimate/final outcomes for the priority
areas selected above? [Y/N]

1.1.5 Is there a timeframe for achieving the ultimate/final outcomes
for the priority areas selected above? [Y/N]

1.1.6 Is there a binding national action plan in place for
implementing the priorities selected above? [Y/N]

1.1.7a Is the country a party to the United Nations Paris Climate
Agreement? [Y/N]

1.1.7b If yes, does the country’s NDC contain details on energy
sector CO, contribution? [Y/N]

This is not an exhaustive list and Not scored
countries are only expected to
tick the boxes relevant to them.

Countries may add priorities or goals

not listed.
Kindly provide details of the energy Based on the
strategy (such as date when the number of goals
document was endorsed). Please selected

also provide a link to the document
or send the pdf version.

This may include any specific short-, Based on the
medium-term outcomes/targets for number of goals
the energy sub-sectors. selected
This may include any specific final Based on the
outcomes or end game for the number of goals
energy sub-sectors. selected

Based on the
number of goals
selected

Based on the
number of goals
selected

Yes-50 No-0

Yes-50 No-0

Sub-indicator 1.2: Robustness of policy goals and commitments

1.21Is there a body responsible for monitoring the implementation
of each energy priority? [Y/N]

1.2.2 Is the monitoring body independent of the authority/ministry
responsible for implementing the energy priorities selected
above? [Y/N]

1.2.3 Is the monitoring body required to provide feedback to the
authority/ministry responsible for implementing the energy
priorities selected above? [Y/N]

1.2.4 Is there a legal provision that allows the government to review
the energy priorities selected above, and sets out the process
in which the review should be performed? [Y/N]

Additional remarks:

° * ANNEX II: EIRA QUESTIONNAIRE 2019

Based on the
number of goals

selected
Forinstance Based on the
a technical/statistics body. number of

monitoring bodies

Based on the
number of
monitoring bodies

Please provide relevant Yes-100 No-0
legal acts/provisions.

' Are there any regulatory measures/legal changes that you anticipate in the coming year? Please describe.
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Indicator 2: Management of decision-making processes

QUESTIONS

CLARIFICATIONS TO QUESTIONS

SCORING

Sub-indicator 2.1: Institutional governance

2.1.1 Indicate the levels of government involved in framing energy
legislation:

a. Central government [Y/N]

b. Provincial [Y/N]

c. Municipal [Y/N]

d. More than 3 [Y/N]

e. How many levels are involved in total?

For one level
100
For two levels
50
For three levels
25

For more than three

levels
0
2.1.2 Is there a central authority responsible for the overall energy Please provide the name of the Yes-100 No-0
policy formulation process? [Y/N] institution and its website.
2.1.3 Is there a central authority responsible for the overall Please provide the name of the Yes 100 No-0
investment policy formulation process? [Y/N] institution and its website.
2.1.4 Do the energy and investment authorities consult each other This includes consultation Yes-100 No-0
while formulating polices related to their respective sectors? within working groups, etc.
[Y/N]
2.1.5 Is there an authority responsible for the overall Please provide the name of the Yes-100 No-0
implementation and monitoring of the country’s NDC? [Y/N] institution and its website.
2.1.6 Is there a process that requires the government to periodically Yes-100 No-0
review the implementation of its NDC? [Y/N]
2.1.7a Has the country established a one-stop shop investment Please provide the name of the Yes-50 No-0
approval authority? [Y/N] institution and its website.
2.1.7b If yes, does it also give approval for the energy sector? [Y/N] Yes-50 No-0
2.1.8a Is there a single window for all enquiries concerning Please provide the name of the Yes-50 No-0
investment policies and applications? [Y/N] institution and its website.
2.1.8b If yes, does it also give information for the energy sector? Yes-50 No-0
[Y/N]
Sub-indicator 2.2: Transparency
2.2.1 Does the country have a law on transparency? [Y/N] Yes-100 No-0
2.2.2a Do exceptions to transparency rules exist? [Y/N] Such exceptions can include Yes-0 No-100
national security, public interest,
2.2.2b If yes, are these exceptions clearly defined in law or law and order etc. Yes-100 No-0
regulation? [Y/N]
2.2.3 Does the country make available legal and regulatory Legal and regulatory information
information to the public? includes enacted laws, draft laws,
a. Yes, all the information is made available regulations, draft regulations. 100
b. Only some of information is made available If the information is limited, please 50
c. No information is made available state reasons for this answer. 0
2.2.4 How is law and regulation made accessible to the public? [Y/N] On request means investors
a. Both electronically and in print can approach public authorities 100
b. Only Electronically for hard copies. 66.7
c. Only in print 333
d. Available only upon request or payment of fee 0
2.2.5 Does the energy regulator make available its decisions (on
tariffs, tariff methodology, market access etc.) to the public?
a. Yes, all the decisions are made available 100
b. Only some decisions are made available 50
c. No decisions are made available 0
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CLARIFICATIONS TO QUESTIONS

SCORING

2.2.6 Are energy strategy documents and national plans available
in any of the UN languages? [Y/N]

2.2.7 Are enacted laws available in any of the UN languages? [Y/N]

2.2.8 Do the bodies responsible for monitoring and implementing
energy priorities/objectives publish their data? [Y/N]

2.2.9 Is legal information centralised?

a. In an electronic centralised registry of laws and regulations
b. Centralised registry/official gazette in print

c. No centralisation of laws and regulations

2.2.10 Is consultation between the government and the
stakeholders required under any law/regulation/rule? [Y/N]

2.2.111s consultation between the energy regulator and the
stakeholders required under any law/regulation/rule? [Y/N]

2.2.12 Are stakeholders notified and consulted in advance when
new laws and regulations are enacted? [Y/N]

a. Notified and consulted in advance

b. Notified but not consulted

c. Not notified or consulted

Additional remarks:

The UN languages are Arabic,
Chinese, English, French,
Russian and Spanish.

For the purpose of this question,
unofficial translations are
not relevant.

The UN languages are Arabic,
Chinese, English, French,
Russian and Spanish.

For the purpose of this question,
unofficial translations are
not relevant.

This question refers to monitoring
bodies mentioned in question 1.2.1.

Stakeholders may include affected
public and private investors,
energy agencies, local government
administration, non-governmental

organisations, and wider community.

Yes-100 No-0

Yes-100 No-0

Yes-100 No-0

100

50

Yes-100 No-0

Yes-100 No-0

Are there any concerns regarding the transparency in the country or its decision making that you wish to highlight? Please describe.

ANNEX II: EIRA QUESTIONNAIRE 2019
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Indicator 3: Regulatory environment and investment conditions

QUESTIONS CLARIFICATIONS TO QUESTIONS SCORING
Sub-indicator 3.1: Regulatory effectiveness
3.1.1 Which institution is responsible for regulating the energy Hereafter referred to as Not scored
sector? ‘the energy regulator’.
a. A separate energy regulatory body
b. An agency under the control of the Ministry
c. A Ministry
d. Multiple ministries/agencies regulating sub-sectors separately
3.1.2* Does the energy regulator derive its authority from a law? Please provide the name of Yes-100 No-0
[Y/N] the legal act which establishes
the energy regulator.
3.1.3* Are the functions and obligations of the energy regulator Please provide the name of the legal Yes 100 No-0
stated in a law? [Y/N] act which specifies the obligations
of the energy regulator.
3.1.4* Is the energy regulator subject to the public control
conducted by other institutions?
a. Supreme Audit Office which is independent from the central 100
government and/or Parliament
b. Governmental institution 0
c. None of the above 0
3.1.5* Does the energy regulator have a budget that is separate This means the budget is not Yes-100 No-0
from the government’s budget? [Y/N] determined by the government.
3.1.6* Does the energy regulator have a dedicated budget for itself? Dedicated budget means that the Yes-100 No-0
[Y/N] energy regulator is not required to
transfer or share its funds with any
other governmental entities.
3.1.7* Does the energy regulator have the right to allocate its
budget?
a. Yes, it has full right to do so 100
b. Yes, but it needs approval from the governmental/ministry 50
c. No, it cannot allocate the budget on its own 0
3.1.8a* Is there a fixed term appointment for the board of the energy Yes-50 No-0
regulator? [Y/N]
3.1.8b* If so, is the term renewable more than once? [Y/N] Yes-0 No-50
3.1.9* Is the selection procedure of the board and its finalisation Yes-100 No-0
publically announced? [Y/N]
3.1.10a Does the energy regulator deal with competition issues? Yes-100 No-0
[Y/N]
Yes-100 No-0
3.1.10b If no, is there a separate governmental body dealing with
competition issues, including the energy sector? [Y/N]
Sub-indicator 3.2: Restrictions on FDI
3.2.1a Does the country give equal treatment to domestic and Please provide legal acts which Yes-50 No-0
foreign investors? [Y/N] grant equal treatment to domestic
and foreign investors.
3.2.1b If yes, is this equal treatment established in law? [Y/N] Yes-50 No-0
3.2.2a Are investors in the energy sector allowed to invest in all This can include restrictions Yes-100 No-0
zones or regions within the country? [Y/N] on undertaking activities in the
Exclusive Economic Zones, special
3.2.2b If no, is this applicable to domestic and foreign investors economic zones, free trade zones. Yes-50 No-0

alike? [Y/N]

*  For electricity and hydrocarbon regulators
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CLARIFICATIONS TO QUESTIONS

SCORING

3.2.3als there a pre-screening or prior-authorization requirement
for foreign investors in the energy sector? [Y/N]

3.2.3b If yes, is it only a notification requirement? [Y/N]

3.2.4 Are foreigh companies legally allowed to hold a majority stake
in energy projects? [Y/N]

3.2.5 Are foreign investors required by law to partner with the
State/State-owned enterprises or local enterprises before
undertaking projects in the energy sector? [Y/N]

3.2.6 Are there limitations on the employment of foreign personnel?

a. There are no limitations [Y/N]

b. Limitation by percentage [Y/N]

c. Limitation on the number of times work permit/visa can be renewed
[Y/N]

3.2.7 Are foreign investors required to employ specific percentages
of local work force?
a. There are no such requirements [Y/N]
b. Yes, for the managerial level (board of directors etc.) [Y/N]
c. Yes, for the unskilled labour and non-technical/administrative staff
[Y/N]

3.2.8 Are foreign investors required to purchase a certain
percentage/value/quantity of products or services from local
suppliers? [Y/N]

3.2.9a Are there any currency restrictions and/or foreign exchange
controls applied to foreign investors under a law or
regulation? [Y/N]

3.2.9b If yes, do these exchange controls include:

a. Banning use of foreign currency? [Y/N]

b. Limiting currency exchange to government approved exchangers?
[Y/N]

c. Fixed exchange rates? [Y/N]

3.2.10a Do restrictions on the transfer of investment related capital,
payments and profits exist?

3.2.10b If yes, do they apply equally on foreign and domestic
investor?

Additional remarks:

Screening mechanisms include
requiring the foreign investors
to show that the projectis in the
national interest of the Host State.
However, in some cases, they are
automatic and amount to a simple
pre-notification requirement for
investors.

Local content provisions require
foreign investors to purchase a
minimum threshold of goods (e.g.
raw materials) and services (e.g.
human resources) locally.

e.g. profits, dividends, interest and
royalty receipts, original capital,
capital appreciation, proceeds from
liguidation, payments received
as compensation for property
expropriation, settlement of disputes
etc., and earnings of personnel
engaged from abroad in connection
with an investment.

Are there any measures by the regulator or restrictions on investment you wish to highlight? Please describe.

ANNEX II: EIRA QUESTIONNAIRE 2019

Yes-0 No-100

Yes-50 No-0

Yes-100 No-0

Yes-0 No-100

Yes-0 No-100

Yes-0 No-100

Yes-0 No-100

Yes-50 No-0
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Indicator 4: Rule of Law (compliance with national and international

obligations)
QUESTIONS CLARIFICATIONS TO QUESTIONS SCORING
Sub-indicator 4.1: Management and settlement of investor-State
disputes
4.1.1 s the jurisdiction for hearing contractual disputes with foreign Yes-100 No-0
investors defined in the domestic law? [Y/N]
4.1.2 Is there a separate mechanism for appealing against
regulatory decisions?
a. Yes, appeals can be heard by the regulator in the first instance 100
b. Appeals can only be heard by general courts 50
c. There is no appeal process 0
4.1.3 Are national courts and administrative tribunals required by Yes 100 No-0
law to deliver decisions within a defined time limit? [Y/N]
4.1.4 Is arbitration included in:
a. An investment law 100
b. A separate arbitration law 100
c. As a chapter/section in the code of civil procedure 100
d. There is no law that refers to arbitration 0
4.1.5 Is voluntary mediation, conciliation or both included in:
a. An investment law 100
b. Arbitration and mediation law 100
c. As a chapter/section in the code of civil procedure 100
d. There is no law that refers to mediation and/or conciliation 0
4.1.6 Is there an investment ombudsman to whom foreign investors Please provide the name of the Yes-100 No-0
can refer disputes with the government? [Y/N] institution and its website.
4.1.7a Do national laws allow the recognition and enforcement of Yes-50 No-0
foreign judgments? [Y/N]
4.1.7b If yes, then are these laws equally applicable to different Yes-50 No-0
jurisdictions? [Y/N]
4.1.8 Do national laws and/or International Investment Agreements Foreign investors are required to Yes-0 No-100
require exhaustion of local remedies (e.g. domestic courts) go through the administrative and
before recourse to international arbitration? [Y/N] judicial system of the State before
initiating international proceedings
directly against the State.
4.1.9 Has the country made retroactive changes to its laws in the Yes-0 No-100
past 5 years? [Y/N]
4.1.10 Is the country a Contracting Party to:
a. The Convention on the Settlement of Investment Disputes Between Yes-50 No-0
States and Nationals of Other States? [Y/N]
b. The Convention on the Recognition and Enforcement of Foreign
Arbitral Awards? [Y/N] Yes-50 No-0
Sub-indicator 4.2: Respect for property rights
4.2.1 Are the criteria for ‘public interest’ as grounds for Please provide the legal act that Yes-100 No-0
expropriation clearly stated? [Y/N] specifies these criteria.
4.2.2 Does the State provide in its laws and/or its International e.g., determination of compensation Yes-100 No-0
Investment Agreements a process for determining by independent auditors.
compensation in the event of expropriation in the energy
sector? [Y/N]
4.2.3 Does the State provide in its laws and/or its International Please provide the law which states Yes-100 No-0
Investment Agreements a time frame within which this time frame.
compensation needs to be paid? [Y/N]
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QUESTIONS CLARIFICATIONS TO QUESTIONS SCORING
4.2.4a Does the State include in its laws and/or International Yes-50 No-0
Investment Agreements protection against the expropriation
of intellectual property rights? [Y/N]
4.2.4b Is the country a Member State of the World Intellectual Yes-50 No-0
Property Organization? [Y/N]
4.2.5 Does the State have in its laws and/or International Please provide the law which states Yes-0 No-100
Investment Agreements any provisions restricting the transfer this restriction.
of technology in the energy sector? [Y/N]
4.2.6 Is the country a Member State/Contracting Party to:
a. The World Trade Organization? [Y/N] Yes-50 No-0
b. The Energy Charter Treaty? [Y/N] Yes-50 No-0

Additional remarks:

Are there any risks related to investor state disputes in the energy sector which you anticipate? Please describe.

ANNEX II: EIRA QUESTIONNAIRE 2019
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