
12 E N E R G Y  T E C H N O L O G I E S  F R O M  I T A L Y  2 0 0 7

efforts of the participating countries
to improve international energy co-
operation”.
How do these principles play out
against the current debate over ener-
gy security and climate change? A first
point is to underline that the main
mechanism for managing interde-
pendence is through the operation of
an international energy market.
Decisions on the depletion of nation-
al energy resources are made by sov-
ereign resource-owning states, but
once such decisions are made, then
international energy markets provide
the most efficient way to balance the
interests of producers and con-
sumers. This orientation towards
market solutions is the reason why I
have welcomed the movement in
recent years towards market-orient-
ed pricing for all Russian gas exports.
A main task for governments must be
to ensure the operation of interna-
tional market mechanisms by putting
in place predictable, transparent and
non-discriminatory conditions for
trade and investment; in this way, they
can help to ensure that flows across
borders of capital investment, of
technology, and, ultimately, of energy
itself are directed in the most efficient
way. In relation to fossil fuels, it is
important to encourage decisions by
resource-owning countries to devel-
op their resources, and to provide a
reliable and attractive framework for
bringing these resources to market.
Long-term contracts for gas supply
will continue to be an indispensable
part of the solution.
But governments also have to act
where there is evidence of market
failure, and climate change is the
clearest possible indication of such a

chain for decades to come.
Given resource endowments, current
technologies and projections of
demand, particularly in the fast grow-
ing economies of Asia, the priority for
policymakers should be on how to
manage interdependence most effec-
tively, and how to create functioning
and balanced international frame-
works that can mitigate the associat-
ed risks.
A starting point is to find common
principles that can underpin interna-
tional cooperation. For the Energy
Charter these are expressed in a
political declaration from 1991, to
which 57 countries across the world
have subscribed – most recently
Afghanistan in August 2006. These
countries include major energy pro-
ducers as well as transit countries
and net energy importers, all of
whom have subscribed to certain
core principles: national sovereignty
over energy resources, respect for
contract and property; stable and
open frameworks for flows of energy,
capital, technology and investment; an
orientation towards market solutions;
non-discrimination; transparency;
energy efficiency and sustainable
development.
The discussions on energy security in
the G8 and in other fora in recent
years have been close in substance
and spirit to the principles included in
the 1991 Energy Charter declaration,
and the Energy Charter principles
have received specific support from
G8 leaders, both at the St Petersburg
summit in 2006 and again at
Heiligendamm in June, where the
heads of state expressed their strong
commitment to “support the princi-
ples of the Energy Charter and the

More energy at affordable
prices, but fewer green-
house gas emissions.The
task for policymakers in

countries across the world is relative-
ly simple to describe, but hugely com-
plex to implement. A large part of
the complexity is created by the fact
that energy is an international busi-
ness and climate change a global chal-
lenge; national decisions on energy
have consequences across national
borders. Meeting policy goals in rela-
tion to climate change and energy
security therefore requires a recogni-
tion of our interdependence in mat-
ters of energy, and an understanding
that genuine security and stability
need to be based on mutual benefits
and advantages – as well as strong
communication – all along the energy
value chain.
This balance of benefits and advan-
tages between producers and con-
sumers of energy is not a static one,
and high energy prices in recent years
have strengthened the position of the
relatively small number of resource-
owning and exporting countries. The
consequent concern that energy
could become even more of a strate-
gic and political commodity than it
has always been has prompted a vari-
ety of supply and demand-side meas-
ures in consumer countries, designed
to lessen the requirement for
imported energy – or, more likely in
the short term, to mitigate its growth.
Such measures can improve efficiency
or increase diversity of supply, but in
a world where technology is locked
in to use of hydrocarbons, they are
not likely to alter the underlying facts
of mutual dependence between buy-
ers and sellers along the energy value
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failure in the energy sector. This is
more than an environmental issue; it
is also a moral challenge given that
the costs of global warming will fall
most heavily on those who bear the
least responsibility for the current
state of affairs, including future gen-
erations.
In tackling this challenge, policymak-
ers need to be wary of putting up
new barriers to international trade
and cooperation, or of positioning
themselves in the market by picking a
specific portfolio of technologies that
are identified in advance as the ‘solu-
tion’.The objective should be to cre-
ate an environment that will allow
the right mix of improved and new
energy technologies to emerge for
use of fossil fuels and alternative
energy sources, and the most impor-
tant contribution that governments
can make here, in my view, is to get
the pricing right.This means ensuring
that environmental costs and emis-
sions risk are factored into prices, and
then letting the market work to
choose the best combinations of
fuels and technologies.
There will be no reduction in
dependence on oil and gas and the
carbon content of hydrocarbons
without technological change, and
the investment required will not
come only from the private sector.
An active engagement by govern-
ments is vital to support research and
development in areas that are
beyond the time horizon or the risk-
taking capacity of private companies
– for example, technologies that
require significant development
efforts before they can be applied
commercially, like new renewables
(e.g. ligno cellulosic biofuels) and the
capture and storage of CO2. Where
the common challenges and the time
and capital necessary for research
activities exceed national capacities,
international technological coopera-
tion and joint research efforts can
play an important part in developing
clean energy technologies.
But in addition to the efforts of
national governments, an interde-
pendent energy world needs institu-
tions to promote coordination and
to provide a stable framework for
cooperation. Where there is consen-
sus, there is also clear benefit in fixing
this consensus in the form of binding
multilateral disciplines for the interna-

tional community. Having participated
in a number of international negotia-
tions over my career, I would not
underestimate the difficulty of this
task, and the specific qualities and
strategic importance of the energy
sector makes it harder still. But this is
precisely why the 1994 Energy
Charter Treaty occupies such a valu-
able and distinctive place in the inter-
national legal architecture.
The existence and operation of the
Treaty demonstrates that it is possi-
ble to bring countries together with-
in a legally binding framework for the
energy sector, on the basis of com-
mon principles and mutual interest.
The Treaty is complementary to
other initiatives affecting the energy
sector, for example the UNFCCC
process that takes the lead in relation
to climate change. Its distinctive role
is to strengthen the rule of law on
energy issues, by creating a level play-
ing field of rules to be observed by all
participating governments, thereby
mitigating risks associated with ener-
gy-related investments and trade, and
promoting energy efficiency.
How are these points of congruent
interest enshrined in the Energy
Charter Treaty?
In relation to investment, and contrary
to what is sometimes reported, the
Treaty is not a means to force
resource-owners to provide access to
resources and investment opportuni-
ties for foreign investors. Decisions on
depletion policy and resource man-
agement, and the extent to which

national energy sectors are open to
foreign investors, remain matters for
sovereign governments.
However, once an investment has
been made, the Treaty offers unparal-
leled scope for protection. It covers a
wide range of investment activities –
projects to prospect for oil, gas, coal
or uranium, projects to construct and
operate a power plant (including
those based on wind and other
renewable energy sources), projects
to construct and operate a power
grid or oil or gas pipelines, the
removal of waste from energy-relat-
ed facilities, the decommissioning of
energy-related facilities, the marketing
of energy products (such as the retail
of gasoline), and all research, consult-
ing, planning, management and design
relating to these activities.
Investors in such projects from par-
ticipating states are protected against
the main non-commercial risks that
can affect their investment, notably
the possibility of discriminatory treat-
ment, expropriation, and the breach
of individual investment contracts.
Host countries within the Energy
Charter are constrained in how they
treat investors from other Energy
Charter member states. These con-
straints are addressed with some
important qualifications: expropria-
tion, for example, is not prohibited,
but – according to the Treaty – it must
be accompanied by “prompt adequate
and effective compensation”. However,
these provisions are enforceable
through the possibility for individual
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for knowledge sharing and review of
national policy issues and regulatory
approaches, bearing in mind that –
over a large and diverse constituency
– there is no single ‘one size fits all’
model that is applicable to all coun-
tries with different resource endow-
ments and national circumstances.
This policy angle to the Charter’s
work is particularly prominent in rela-
tion to energy efficiency, since the
emphasis in this area is not on legal
obligations but rather on practical
implementation of a political commit-
ment to improve energy efficiency.
Through the Charter’s Protocol on
Energy Efficiency and Related
Environmental Aspects (PEEREA), the
Energy Charter provides its member
countries with a menu of good prac-
tices and a forum in which to share
experiences and advice on a range of
demand-side issues, such as taxation,
subsidies and pricing policy, standards
and energy performance indicators,
and ways to finance energy efficiency
improvements.
The growing importance of energy
efficiency in the Energy Charter’s
work is a reflection of higher energy
prices, but also of the huge global
potential for energy saving and the
contribution that this could make to a
reduction in emissions.This is leading
to a broadening of the Charter’s
work, including the facilitation of
investments in supply-side efficiency,
for example in energy transportation
and transformation, and the promo-
tion of trade in environmental and
energy-efficient goods and services.
In this way, the Energy Charter is
making a contribution to the ‘interna-
tionalisation’ of the energy efficiency
debate, reflecting our view that inter-
national cooperation to improve effi-
ciency, whether through common
standards or labelling schemes,
through technology transfer, or
through trading schemes such as
white certificates, is likely to be a key
component of any post-Kyoto frame-
work for combating climate change.
Looking to the future, with increasing
reliance upon international energy
trade, often over long distances, a
huge requirement for investment in
order to meet rising energy demand,
and the need to expand internation-
al cooperative efforts on energy effi-
ciency and new energy technologies,
I am confident that the demand for

mutually beneficial way’.
A second area of common interest
for both producers and consumers
of energy relates to the conditions
for trade and cross-border energy
flows: this aspect of the Energy
Charter Treaty is a necessary com-
plement to the provisions on invest-
ment, since investors – particularly
those in the landlocked energy pro-
ducers of the Caspian region and
Central Asia – need assurance that
their product can be transported reli-
ably to international markets.
The point of departure for the Treaty
is the existing multilateral system of
the World Trade Organisation, but
the Treaty goes further than the
WTO in developing a multilateral
mechanism to ensure reliable cross-
border energy flows – notably in rela-
tion to energy transit.There are spe-
cific challenges associated with ener-
gy transit through pipelines and elec-
tricity networks, and the Energy
Charter Treaty is the only multilateral
instrument addressing these issues
directly, with an obligation on partici-
pating states to facilitate transit and
to ensure the reliability of existing
flows, and a unique conciliation pro-
cedure in case of transit disputes.
The promotion of reliable transit is a
key component of the Charter’s
work, and the Charter has become a
leading inter-governmental forum for
exchanging information on issues
such as access to transit pipelines, tar-
iff-setting, congestion management
and investment in new transit infra-
structure. This is complemented by
work on non-binding instruments
that can facilitate new cross-border
infrastructure projects, such as the
Charter’s Model Agreements for
Cross-Border Pipelines – new edi-
tions of which will be considered by
our member states for endorsement
later this year.
The Charter’s role as a policy forum
is an important counterpart to the
binding provisions of the Treaty. The
Treaty does not prescribe a particular
model for national energy markets,
but many of the issues that are signif-
icant for commercial energy trade –
and particularly for trade in electrici-
ty – are not classical WTO-type bar-
riers to trade but relate to issues of
national regulation and market struc-
ture. On these issues the Charter’s
approach is to offer a broad forum

investors to take their host govern-
ments to international arbitration.
For investors, this protection is obvi-
ously attractive, since it offers the
possibility to mitigate risk for large,
long-term and complex investment
projects. But what is the interest of
host governments in submitting
themselves to the discipline of inter-
national arbitration for their actions in
relation to investors? 
The main advantage for host govern-
ments is that it makes their positions
and promises more credible.Where a
state is seen as providing reliable pro-
tection for property and for contract,
this contributes to a reduction of
political risk and to an environment of
confidence for investors, thereby
encouraging flows of capital and tech-
nology and lowering their costs.
Without the external discipline of
access to international arbitration, the
Treaty would be little more than
another statement of political inten-
tion. Now, almost ten years after it
entered into force, the Treaty has a
growing and positive record of facili-
tating the resolution of investment
disputes, and has affirmed its status as
a functioning instrument of interna-
tional law. I would not like to assess
the importance or effectiveness of
the Energy Charter Treaty solely by
looking at the number of cases
brought to arbitration, or by consid-
ering the outcome of any particular
case. But effective dispute settlement
mechanisms have significance beyond
the cases that come before a tribunal,
in that they provide persuasive
encouragement for all participants to
observe their obligations.
The Treaty’s investment provisions
are not limited in application only to
the upstream: all companies from
participating states receive the same
protection, whether investing in pro-
duction, generation, transmission, dis-
tribution or any other economic
activity in the energy sector. The
Treaty therefore covers an increas-
ingly important volume of today’s
energy investment flows – the inter-
locking investments that are taking
place all along the energy value chain.
As the G8 St Petersburg conclusions
noted, it is ‘especially important that
companies from energy producing
and consuming countries can invest
in and acquire upstream and down-
stream assets internationally in a
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specific international disciplines for
the energy sector will only grow –
and that the Energy Charter Treaty
will therefore make an ever more
prominent contribution to meeting
the twin challenges of energy securi-
ty and climate change.
However, there remain two interre-
lated areas upon which the Energy
Charter must concentrate if it is to
fulfil this promise. One is the ratifica-
tion and implementation of the Treaty
by all of its current signatory states.
Implementation of the spirit and let-
ter of Energy Charter obligations is a
task for all member countries, but rat-
ification is a narrower concern –
relating only to five countries (of fifty-
two members in all) where this
remains outstanding.
Of these five, the most significant for
the Charter process is the Russian
Federation, whose ratification of the
Treaty has been much debated in
recent years. This debate will contin-
ue, and I am confident that a way will
be found to move it forward, not
least because I firmly believe that a
multilateral set of rules for the energy
sector is strongly in Russia’s interest. In
the meantime, it is important to bear
in mind the fact that Russia continues
to apply the Treaty on a provisional
basis, that it has made a political com-
mitment to the principles of the
Energy Charter, and that it participates
actively in the Charter process.
In practice, the prospects for progress
on the issue of Russian ratification are
closely linked to the second priority

area for the Charter – ensuring that
it responds to new challenges and
developments on international ener-
gy markets.We have started a strate-
gic dialogue with member states on
this issue, and the Treaty and the
Charter process as a whole are capa-
ble of evolving – both in terms of
substance and also in terms of their
geographical coverage.
The Treaty has a large measure of in-
built flexibility and foresees the possi-
bility of additional protocols and dec-
larations, and it can also be supple-
mented with non-binding instru-
ments such as Model Agreements,
recommendations and documents
codifying ‘best practice’ on a given
issue. The main goal for the Charter
in the short term is to supplement
the Treaty provisions on energy tran-
sit – apart from the growing strategic
importance of energy transit issues,
clarification of the Treaty’s transit-
related provisions can also help to
remove an obstacle to Russian ratifi-
cation of the Treaty – but there are
other issues where the Treaty could
be extended or amplified, or where
its application can be tailored to spe-
cific regional challenges.
There is also growing interest from
current non-members in the
Charter’s work, reflecting its accessi-
bility as a forum for international
energy cooperation, and also its prac-
tical potential to reduce risks associ-
ated with energy trade and invest-
ment. The natural focus for the
Charter is the evolving Eurasian ener-

gy market, including the Mediterra-
nean, the Middle East and Asia. The
Charter is an open process, and has
welcomed a number of new coun-
tries as observers in recent years,
including Pakistan, Afghanistan, China,
the Philippines (and ASEAN as a
whole), and there is a strong per-
spective – particularly in Southern
Asia – for countries to proceed with
full accession to the Treaty itself.
Lasting solutions to our energy needs
will require strong collaboration
among governments, the energy
industry, researchers and investors –
and here an international legal frame-
work for trade, investment and ener-
gy efficiency plays a vital role. Such a
framework exists, and it works: imple-
menting, deepening and expanding the
Energy Charter is a pragmatic and
realistic way for the international com-
munity to enhance energy security. �

MEMBERS OF THE ENERGY CHARTER
CONFERENCE
Albania, Armenia, Austria, Australia*, Azerbaijan,
Belarus*, Belgium, Bosnia and Herzegovina,
Bulgaria, Croatia, Czech Republic, Cyprus,
Denmark, Estonia, European Communities, Finland,
France, Georgia, Germany, Greece, Hungary,
Iceland*, Ireland, Italy, Japan, Kazakhstan,
Kyrgyzstan, Latvia, Liechtenstein, Lithuania,
Luxembourg, Malta, Moldova, Mongolia,
Netherlands, Norway*, Poland, Portugal, Romania,
Russian Federation*, Slovakia, Slovenia, Spain,
Sweden, Switzerland, Tajikistan, The former Yugoslav
Republic of Macedonia, Turkey, Turkmenistan,
Ukraine, Uzbekistan, United Kingdom.

* denotes state in which ratification of the Energy

Charter Treaty is still pending 

OBSERVERS TO THE ENERGY CHARTER
CONFERENCE
States: Afghanistan**, Algeria, Bahrain, People’s

Republic of China, Canada**, Islamic Republic of

Iran, Republic of Korea, Kuwait, Morocco, Nigeria,

Oman, Pakistan**, Qatar, Saudi Arabia, Serbia**,

Tunisia, United Arab Emirates, United States of

America**, Venezuela. 
International Organisations: ASEAN, EBRD, IEA,
OECD, UN-ECE, World Bank, WTO, CIS Electric
Power Council, BSEC, BASREC. 

** denotes observer state which has signed the 1991

Energy Charter Declaration 

Countries marked in green are signatories of the Energy Charter Treaty and members of the
Energy Charter Conference. Countries marked in blue are observers (blue vertical stripes
denote the countries of ASEAN). 


