
               
            

      

        

  

         

          

             
           

              
            

     

          
            

                  
          

(e)ISOLUX INFRASTRUCTURE NETHERLANDS B.V. V. SPAIN
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 la Demandante en relación con el mismo;

(f) CONCEDA cualquier otra reparación que estime apropiada.

2. Petitum de la Demandada

869El Reino de España solicita al Tribunal Arbitral que:

a) Declare carecer de jurisdicción para conocer del presente asunto.

b) Subsidiariamente y sólo para el supuesto de que el Tribunal considere que tiene
jurisdicción para conocer del presente asunto, desestime todas las pretensiones de 
la Demandante, previa declaración de que el Reino de España no ha incumplido en 
relación con la Demandante las obligaciones asumidas al amparo de los Artículos 
10(1) y 13 del TCE.

c) Subsidiariamente, desestime todas las pretensiones resarcitorias de la Demandante
por cuanto ésta no tiene derecho a una compensación por daños; y

c) Condene en todo caso a la Demandante al pago de todas las costas y gastos que se
deriven del presente arbitraje, incluidos los gastos administrativos y los Honorarios

 
de los Árbitros del Tribunal, así como los Honorarios de la representación letrada 
del Reino de España, sus peritos y asesores y cualquier otro coste o gasto en que s  
haya incurrido, todo ello incluyendo una tasa de interés razonable desde la fecha en 
que se incurra en dichos costes hasta la fecha de su pago efectivo. 

 

DISCUSSION 

A. JURISDICTION 

 

As already indicated, the Kingdom of Spain bases the lack of jurisdiction of the Arbitral 

Tribunal on six main jurisdictional objections listed from letter A to letter E. 

 

1. Jurisdictional Objection A: The ECT does not apply to disputes concerning 

 intra-EU investments 

 

According to the Kingdom of Spain, the arbitration mechanism for dispute resolution provided for 

in Article 26 of the ECT is not applicable to intra-European Union disputes 

 

 

869 Counter-Response, ¶ 1000. 
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(“EU”), such as this one, due to being incompatible with EU law, which must prevail in the case of 

conflict with the ECT. The Kingdom of Spain is supported by, among other elements of analysis, 

the amicus curiae observation presented by the European Commission on 20 February 2015. 

 

The European Commission invites the Arbitral Tribunal to decline its jurisdiction. It considers that 

the ECT forms part of Union law and that the courts of the Member States and the CJEU are, 

therefore, the competent jurisdictional bodies for its interpretation and application. It notes that the 

ECT does not create obligations between Member States, but that obligations are only generated 

between the European Union and its Member States, on the one hand, and third-party contracting 

parties, on the other. The ECT would thus contain an implicit disconnection clause for EU Member 

States. If the ECT had created the possibility of intra-European arbitration, such a dispute would be 

contrary to EU Treaties. 

 
The European Commission explains that the ECT forms part of the EU’s external energy policy 

without it having an impact on internal policy. Investors from an EU Member State requesting the 

resolution of a dispute against another Member State cannot be considered investors of “another 

Contracting Party”, in the sense of Article 26 (1) of the ECT. The EU is the “Contracting Party”. 

The ECT considers the EU to be a sole actor. The Union Treaties contain a full set of standards, 

including the rules relating to the judicial protection of investments of nationals of a Member State 

investing in another Member State. The EU’s institutional and judicial framework provides the 

appropriate legal remedies when the rules protecting investors are infringed. 

 

Consequently, the right to resort to the dispute resolution mechanism between investors and States 

by an EU investor against another EU Member State would violate the EU Treaties. The European 

Commission refers in particular to Article 344 of the TFEU: “The Member States undertake not to 

submit disputes concerning the interpretation or application of the Treaties to any method of 

settlement other than those provided for therein.”, interpreted in light of the Court of Justice’s 

ruling in the Commission/Ireland case (MOX)870. 

 

The European Commission recalls that the Kingdom of Spain notified the measures subject to 

dispute, that is, the national incentive regime for the production of electricity from  renewable 

sources of energy and the amendments to this regime, to the Commission by virtue of Article 108 

section 3 of the TFEU, given that the Spanish authorities consider that the national incentive 

regime constitutes State aid in the sense of Article 107, section 1 of the TFEU. The European 

Commission indicates that, if the Arbitral Tribunal 
870 CJEU, ruling on the Commission/Ireland case, C-459/03, EU:C:2006:345, section 123. 
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considered that, in order to decide on the dispute, it would be necessary to establish, first of all, if 
the national measures actually constitute State aid, the Commission would invite it to suspend the 
procedure until the Commission pronounced on the notification submitted by the Kingdom of 
Spain. 

These observations of the European Commission are of the utmost importance to the Arbitral 
Tribunal, which considered them with the greatest attention in order to rule on the arguments of the 
Parties. These are the only arguments it must consider in order to make a decision regarding its 
jurisdiction. 

The arguments of the Kingdom of Spain to maintain that the arbitration mechanism for dispute 
resolution envisaged in Article 26 of the ECT is not applicable to intra-EU disputes are basically 
the following: 

-  The Kingdom of Spain and the Netherlands belong to the same Regional Economic  
  Integration Organisation (“REIO”) which implies that the present dispute did not occur  
  between “a Contracting Party” and an “investor of another Contracting Party” (a); 

-  EU law, which is the applicable international law, prohibits the submission of the present 
  dispute to jurisdictions other than the jurisdictions provided for in the European Treaties 
  (b). 

 

None of those arguments convinces the Arbitral Tribunal. 

The fact that the Kingdom of Spain and the Netherlands belong to the 
same REIO does not imply that the present dispute cannot be between an 
investor of one Contracting Party and an investor of another Contracting Party 

The Respondent explains clearly that “the Arbitral Tribunal lacks the jurisdiction to rule on this 
case given that, as it will be the object of development, Isolux INBV is not an investor of a 
Contracting Party other than the Respondent Contracting Party nor, therefore, an investor 
protected by the ECT871.” Article 26.1 of the ECT requires that the dispute occur between “a 
Contracting Party” and an “investor of another Contracting Party”, which inevitably implies the 
exclusion from the scope of said Article of the cases in which an investor of an EU State has a 
dispute with an EU State, regarding an investment in said State872. This position is also developed 
by the European Commission in its Amicus Curiae observation. 

 

871 Response, ¶ 261, p. 73. 
872 Counter-Response, ¶45, p. 25. 
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Article 26.1 of the ECT states that “Disputes between a Contracting Party and an Investor of 
another Contracting Party relating to an Investment of the latter in the Area of the former, which 
concern an alleged breach of an obligation of the former under Part III of the latter shall, if 
possible, be settled amicably.” The sections following Article 26 state that, if such disputes cannot 

be resolved in accordance with section 1, they will be resolved by arbitration. 

The Kingdom of Spain, the Netherlands and the EU are Contracting Parties to the ECT. The 
Claimant claims to be an investor from the Netherlands. By provisionally accepting the veracity of 
said claim, which is denied by the Respondent, the Arbitral Tribunal must determine whether the 
membership of the Netherlands and Spain of the EU means that ISOLUX can be considered as an 
EU investor that made a supposed investment in the EU. If this were the case, the condition of 
territorial diversity that is addressed by Article 26.1 would not be fulfilled. 

Article 1.10 of the ECT relating to the definition of the concept of territory, indicates: “With 
respect to a Regional Economic Integration Organisation which is a Contracting Party, Territory 
means the Territories of the member states of such Organisation, under the provisions contained in 
the agreement establishing that Organisation.” As a result, both the territory of the Netherlands 
and the territory of the Kingdom of Spain are parts of the territory of the EU as a REIO. However, 
the same Article states that with respect to a State that is a Contracting Party the “Territory” is “the 
territory under its sovereignty.” There is no doubt that the Netherlands and the Kingdom of Spain 
exercise sovereignty over their respective national territories. 

Thus, the fact that the “territory” of the EU, according to Article 1.10 of the ECT, covers the 
territories of the Netherlands and the Kingdom of Spain does not prevent each of them also 
maintaining a “territory” in the sense of the ECT. Only an interpretation of Article 26.1 of the ECT 
would allow the determination of which “territory” must be referred to in order to verify  that the 
requirement of territorial diversity is met. 

According to Article 31 of the VCLT “A treaty shall be interpreted in good faith in accordance 
with the ordinary meaning to be given to the terms of the treaty in their context and in the light of 
its object and purpose.” To solve the problem raised, the concept of territory as defined in Article 
1.10 of the ECT must be interpreted in the context of the subject of Article 26.1 of the ECT itself. 

Article 26.1 refers to disputes between “one Contracting Party and an Investor of another 
Contracting Party… relating to an investment of the latter in the territory of the former”. This 
clearly implies that the territory in question is the territory of the Contracting Party against which 
the investor is acting873. In the present dispute, 

 

 

 

873 In this sense, Counter-Argument, ¶ 89, p. 19. 
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the alleged investment was made in Spain by an investor who claims to be Dutch and who is acting 
on the basis of the ECT against the Kingdom of Spain, not against the EU. Leaving aside for 
further developments the debates on the nationality of the investor and the reality of the investment, 
the dispute submitted to the Arbitral Tribunal is presented as a dispute between a Contracting Party 
(Spain) and an investor of another Contracting Party (the Netherlands), relating to an investment of 
the latter in the former. In this sense, the territorial diversity requirements of Article 26.1 of the 
ECT are respected. 

The previous conclusion would be erroneous if an implicit disconnection clause existed in the ECT. 
In its Amicus Curiae observation, the European Commission is of the opinion that the ECT 
contains an implicit disconnection clause for EU Member States. The Respondent shares said 
opinion874. It is not disputed between the Parties that a disconnection clause is a clause inserted into 
a multilateral convention that allows the signatories of another treaty or members of a regional 
organisation to not apply or only partially apply the multilateral convention in their mutual 
relations. 

 

However, neither the European Commission nor the Respondent presents arguments based on the 
text of the ECT that lead to the conclusion that the ECT contains an implicit disconnection clause 
for EU Member States. 

The Respondent appears to rely on Article 25 of the ECT875, which indicates in section 1 that “the 
provisions of this Treaty shall not be so construed as to oblige a Contracting Party which is party 
to an Economic Integration Agreement  (hereinafter referred to as “EIA”), to extend, by means of 
most favoured nation treatment, to another Contracting Party which is not a party to that EIA, any 
preferential treatment applicable between the parties to that EIA as a result of being parties 
thereto.” But as the Claimant rightly observes, this Article “is limited to circumscribing the 
extension of the effect of the most favoured nation treatment between Contracting Parties that are 
party to “Economic Integration Agreements” and those that are not876.” It cannot be interpreted as a 
disconnection clause of general scope. 

Accordingly, the Tribunal concludes that the fact that the Kingdom of Spain and the  Netherlands 
belong to the same REIO does not mean that the present dispute cannot be between an investor of 
one Contracting Party and another investor of a Contracting Party. 

 

 

874 Response, ¶ 286 and note No. 133, p. 79; ¶ 288, p80. 
875 Response, ¶278, p. 77 and, although indirectly, note No. 133 p. 79; Counter-Response, 
  ¶ 60, p. 28. 
876 Counter-Argument, ¶ 57, p.11. 
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European Union law does not prohibit the submission of this 
dispute to arbitration 

The Respondent believes that the application of the ECT to intra-EU disputes is contrary to the 

context, object and purpose of the ECT itself and to EU law. The European Commission holds the 

same position. This would be especially justified, in the understanding of the Respondent, because 

both the Netherlands and the Kingdom of Spain are States that were already members of the EU at 

the time of the negotiation, ratification and entry into force of the ECT877. They were not able to 

sign International Investment Treaties that provided for autonomous mechanisms of investor-State 

dispute resolution in relation to intra-EU investments878. 

This conclusion is motivated by an alleged inconsistency between the ECT and EU law879. 
According to the Respondent, such incompatibility results from the existence of the freedoms of 
the Internal Market of the EU and the rights that these freedoms recognise with regard to an intra-
EU investment880. The Internal Market is a comprehensive system for the promotion and protection 
of intra-EU investments, vastly superior to that of the ECT881. Allowing arbitration to settle 
disputes that affect the freedom of establishment and free movement of capital of a Community 
investor in the territory of the EU in the field of renewable energies would be contrary to EU 
law882. 

The Respondent explains that “to understand that intra-EU disputes are included in the scope of 
protection of the ECT would mean dispensing with the context, objective and purpose of the ECT 
and the EU. In particular, it would mean assuming that the EU and its Member States promoted, as 
determining actors, the creation and conclusion of the ECT in order to cover a sphere, that of 
intra-EU investments, which had been covered for years, exhaustively, and in a far superior way, 
by EU law. Furthermore, this interpretation would contravene both the rules of the Internal Market 
and the principles of autonomy of EU law and the monopoly of its ultimate interpretation by the 
jurisdictional system of the EU, which prevent a dispute resolution system such as that in Article 
26(1) of the ECT.883”. This is confirmed by Article 344 of the TFEU, which provides that: 

“The Member States undertake not to submit a dispute concerning the interpretation or 
application of the Treaties to any method of settlement other than those provided for 
therein.”884 

 

 

 
877 Response, ¶ 266, p. 74. 
878 Idem, ¶ 267. 
879 Idem, ¶ 270. 
880 Idem, ¶ 275. 
881 Idem, ¶ 278. 
882 Counter-Response, ¶ 92, p. 34. 883 Idem, ¶ 285. 
884 Annex RLA-1: Consolidated versions of the Treaty on European Union and the Treaty on the Functioning of the European Union, 

 published in the Official Journal of the European Union of 26 October 2012 (C 326)., Article 344. 
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The Arbitral Tribunal considers that a potential incompatibility between the ECT and European law 

does not necessarily affect its jurisdiction in this arbitration. This cannot be the case if the alleged 

incompatibility concerns the investor’s substantive rights. In such a hypothesis, the problem raised 

is that of the choice of the applicable norm. The resolution of a conflict of this nature does not have 

to do with a conflict of jurisdiction. The Arbitral Tribunal would have the jurisdiction to resolve it. 

 

Ex abudanti cautela, the Arbitral Tribunal notes that such an inconsistency is unlikely because it 

shares the observation of the tribunal in the award on Electrabel v. Hungary, to which both parties 

refer, and which indicates that: “the ECT’s genesis generates a presumption that no contradiction 

exists between the ECT and EU law885.” The award correctly adds that “the ECT was negotiated 

and ratified after the coming into existence of the Rome Treaty, by its Member States. The 

interpretation of the ECT’s text should therefore take into account such circumstances, in 

accordance with Article 32 of the Vienna Convention (which provides that, in order to interpret a 

treaty “(r)ecourse may be had to supplementary means of interpretation, including … the 

circumstances of its conclusion”). This means, in the Tribunal’s view, that the ECT’s conclusion by 

the European Union and its Member States at that time …. should be presumed, in the absence of 

clear language or cogent evidence otherwise, to have been made in conformity with EU law.886” 

 

However, this observation would lose its relevance if there were a disconnection clause in the ECT 

for EU Member States. However, neither the Respondent nor the European Commission have 

indicated an explicit disconnection clause, nor did they establish the existence of an implicit 

clause887. 

Both the Respondent and the European Commission invoke Article 344 of the TFEU in order to 

conclude that the monopoly on the interpretation of European law by the jurisdictional system of 

the EU is incompatible with Article 26(1) of the ECT that constitutes the basis of the jurisdiction of 

the Arbitral Tribunal to resolve the present dispute. If this were so, a real conflict of jurisdiction 

would arise. 

According to the Claimant, Article 344 of the TFEU is irrelevant for the purposes of the present 

arbitration to the extent that it only applies to disputes between States and not to investor-State 

disputes, and only concerns the interpretation of Treaties of the EU, and not of other treaties of 

international law, such as the ECT888. 

885 Annex RLA-3: Electrabel v. the Republic of Hungary, ICSID Case No. ARB/07/19, Decision on  Jurisdiction, Applicable Law and 
 Liability, 30 November 2012, (“Electrabel v. Hungary”), ¶ 4.134, 
886 Idem. 
887 See supra, ¶¶ 116-181 
888 Counter-Response on the jurisdictional objections, ¶ 61, p. 14 
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 Article 344 of the TFEU provides the following: 
 

“The Member States undertake not to submit a dispute concerning the interpretation or 

application of the Treaties to any method of settlement other than those provided for 

therein.” 

The Respondent, in light of the Amicus Curiae observation of the European Commission, affirms 

that the application of this provision prevents Spain from submitting to arbitration issues relating to 

the internal electricity market889. The Tribunal is not convinced by this general assertion, which 

does not seem to apply to the present dispute. 

 

On the one hand, there is no doubt that, as the Claimant stresses, the Treaties referred to in Article 

344 of the TFEU are the EU Treaties, to the exclusion of the other international instruments such as 

the ECT. The claims submitted to the Arbitral Tribunal are related to alleged violations of the ECT 

and not to violations of the EU Treaties. 

 

On the other hand, the reading of the Article proposed by the Respondent would imply that, by the 

interpretation or the application of a norm of a European Treaty, one could only resort to a 

procedure provided for in the Treaty itself. This interpretation is incompatible with the reality of 

jurisdictional practice. 

 

As was clearly noted by the tribunal in the case of Electrabel v. Hungary “The ECJ’s monopoly is 

said to derive from Article 292 EC (now Article 344 TFEU) which grants to the ECJ exclusive 

jurisdiction to decide disputes amongst EU Member States on the application of EU law……. 

However, as is well known and recognised by the ECJ, such an exclusive jurisdiction does not 

prevent numerous other courts and arbitral tribunals from applying EU law, both within and 

without the European Union. Given the widespread relevance and importance of EU law to 

international trade, it could not be otherwise.890” 

 

In addition, it is today generally accepted that arbitral tribunals not only have the power but also the 

duty to apply European law891. 

 

Accordingly, the Arbitral Tribunal concludes that EU law does not prohibit the submission of the 

present dispute to arbitration. 

 

The Respondent’s Jurisdictional Objection A that the Arbitral Tribunal has no jurisdiction because 

the ECT does not apply to disputes concerning intra-EU investments is rejected. 

 
889 Counter-Response, ¶ 63, p. 28 
890 Annex RLA-3: Electrabel v. the Republic of Hungary, ICSID Case No. ARB/07/19, Decision on Jurisdiction, Applicable Law and 

 Liability, 30 November 2012, (“Electrabel v. Hungary”), ¶ 4.147; 
891 CJEC, C-126/97, Eco Swiss China Time Ltd v Benetton International NV, 1 June 1999, Rec 1-3055. 
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The European Commission recalls that the Kingdom of Spain notified the measures subject to the 

dispute, by virtue of Article 108 (3) of the TFEU. If the Arbitral Tribunal considered that, in order 

to decide on the dispute, it would be necessary to establish, first of all, if the national measures 

actually constituted State aid, the Commission would invite it “in the alternative” to suspend the 

procedure until the Commission ruled on the notification submitted by the Kingdom of Spain. 

 

The Claimant states that the invitation made by the European Commission to suspend the 

procedure until the Commission rules on the notification submitted by the Kingdom of Spain is 

lacking in substance, since no issue of Community law is involved in the present arbitration892. It 

adds that the European Commission is not a party to this arbitration and therefore has no procedural 

rights893. The Claimant asks that the request for suspension be dismissed or rejected894. 

 

The Respondent does not make the request for the suspension of the procedure presented by the 

European Commission. However, it notes that if the European Commission decided that the 

measures discussed in this arbitration constitute State aid, its result would be affected. 

 

The Tribunal does not understand the European Commission’s “in the alternative” invitation as a 

petition in the procedural sense but as an alternative recommendation to that of declining its 

jurisdiction. This type of recommendation is covered by the Amicus Curiae role and the European 

Commission did not overstep the mark in any way when it was formulated. However, the Tribunal 

cannot suspend the arbitral procedure without any of the Parties having requested it. The 

Respondent does not request the suspension of the procedure and the Claimant would oppose such 

a request if it were made by the Respondent. In such circumstances, the Tribunal does not have to 

rule on the matter. 

2. Jurisdictional Objection B: the claim has been formulated, materially, by a Spanish 

 investor—Isolux—and by a Canadian investor—PSP Investments 

 

The Kingdom of Spain argues that behind the legal personality of IIN, there actually lies a Spanish 

company, Isolux Corsan S.A., and a Canadian company, PSP Investments, which exercise full and 

effective control over the Claimant. With regards to Isolux Corsan S.A., it claims that the 

jurisdictional requirement of diversity of nationalities between Investor-Claimant and Contracting 

Party-Respondent required by Article 26(1) of the ECT has not been met. With regards to the 

Canadian company—PSP Investments—, it must be 

892  Counter-Argument, ¶79, p. 16. 
893  Counter-Response on the jurisdictional objections, ¶ 80 p. 19. 
894  Idem. 
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taken into account that Canada is not a Contracting Party to the ECT and, therefore, Canadian 

investors are not protected by the ECT895. 

 

The Kingdom of Spain emphasises that all business decisions of IIN  are adopted by its Spanish 

and Canadian shareholders and that IIN is a mere shell company, without any business activity, nor 

workers, in the Netherlands. The above justifies the removal of the corporate veil, the consequence 

of which would be that IIN could not be considered as a “company or organisation”896. The ECT 

demands “the existence of a ‘company or other organisation’ as an organised set of material and 

human resources aimed at an economic end” and not only the incorporation of a company in a 

Contracting State897. 

 

The conclusion reached by the Respondent is that IIN would not be an investor and could not 

invoke the ECT dispute settlement mechanism. 

 

The Kingdom of Spain refers mainly to the dissenting opinion of Chairman Prosper Weil in the 

case Tokios Tokelés v. Ukraine898 and the case Venoklim Holding B.V. v. the 

Bolivarian Republic of Venezuela899. 

 

According to the Claimant, the only criterion of nationality to be considered is that of Article 

1(7) (a) (ii) of the ECT, which defines the investor as a “company or other organisation organised 

in accordance with the law applicable in that Contracting Party”. As IIN is a legally constituted 

company in the Netherlands, the nationality diversity requirement would be satisfied900. It considers 

that the Respondent intends to add to Article 1(7) of the ECT requirements that do not exist and 

that it relies on jurisprudence that does not have relevance901. 

 

The Tribunal notes that the Claimant is a legal entity incorporated in the Netherlands and that the 

Netherlands is a Contracting Party to the ECT. That IIN is not a validly incorporated company 

under the legislation of the Netherlands has not been questioned. What the Respondent argues is 

that IIN cannot be considered as  a “company” or an “organisation” in the sense of Article 1(7) of 

the ECT due to a lack of economic and human resources in the Netherlands. 
 

 

 

 

 
895 Counter-Response ¶ 114, p. 38 
896 Counter-Response, ¶ 148- 155, p. 45. 
897 Counter-Response ¶ 114, p. 38 
898 Annex RLA-14: Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18. Dissenting opinion of 29 April 2004. 
899 Annex RLA-90: Venoklim Holding B.V. versus the Bolivarian Republic of Venezuela, ICSID Case No. ARB/12/22, 3 April 2015. 

900 Counter-Argument, ¶ 96, p. 20. 
901 Counter-Response on jurisdictional objections, ¶ 87 -114, p. 21-26. 
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672. 

However, the Tribunal does not share the Respondent’s interpretation of this Article. It could be 

discussed indefinitely whether IIN is or is not a company from the economic point of view, but the 

discussion would be of no interest to the interpretation of Article 1 (7) of the ECT. The ECT does 

not require that the protected investor be a company from the economic point of view. Such an 

interpretation would exclude individuals, who are protected just as legal entities are. With regards 

to them, the criterion is solely a legal one: the constitution according to the legislation in the 

Contracting Party, states that it must be a “company” or “other organisation”. If IIN were not a 

company, it would be “another organisation”, but it turns out that it is organised as a company 

according to the law of the Netherlands. 

 

The conclusion is that the formal requirements of Article 1(7) of the ECT are met in order for 

the Claimant to be considered as an investor of a Contracting Party. 

 

However, the Kingdom of Spain does not consider that to be sufficient. It understands that the 

Tribunal would have to lift the corporate veil and, going beyond the nationality of the company, 

base its decision as to its jurisdiction on the nationality of the shareholders of the Claimant. 

 

 

Before any other consideration, the Arbitral Tribunal notes that the ECT text does not contain, as 

some Treaties do, an exception clause that excludes the application of the criterion of the 

constitution under the laws of another Contracting Party when a legal entity is controlled by 

nationals of the other Contracting State. However, it would proceed to lift the corporate veil in case 

of fraud to the jurisdiction. Fraud was not established, as indicated below (¶¶ 695-715). 

 

The arbitral jurisprudence invoked by the Respondent does not allow deviation from the clear text 

of Article 1(7) of the ECT. The dissenting opinion of Chairman Weil in Tokios Tokelés v. Ukraine 

is a minority vote. The majority decision rejected the lifting of the corporate veil902. 

 

The Venoklim Holding B.V. v. the Bolivarian Republic of Venezuela case had the peculiarity that 

the investor could only benefit from the Agreement on Encouragement and Reciprocal Protection 

of Investments between the Republic of Venezuela and the Kingdom of the Netherlands through 

the filter of Venezuela’s Law on Promotion and Protection of 

Investments. Article 3(2) of this law defines international investment as “Investment that is owned 

by, or that is effectively controlled by, foreign individuals or legal entities.” Article 3(4) defines an 

international investor as “The owner of an international investment, or whoever actually controls  

 
902 Tokios Tokelės v. Ukraine, ICSID Case, No. ARB/02/18, Decision on Jurisdiction, of 29 April 2004. 
903 Annex RLA-90: Venoklim Holding B.V. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/12/22, of 3 April 2013, ¶ 141. 
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it903.” Unlike the ECT, the applicable text obliged the court to lift the corporate veil and to verify 

that the foreign company was not under the control of companies or individuals of the State 

receiving the investment. 

In addition, it was an ICSID arbitration, which raises issues of interpretation that do not exist 

within the framework of the ECT. 

Based on the foregoing, the Arbitral Tribunal rejects Jurisdictional Objection B of the Respondent, 

according to which the jurisdictional requirement of diversity of nationalities between the Investor-

Claimant and the Contracting Party-Respondent required by Article 26(1) of the ECT, would not be 

met. 

3. Jurisdictional Objection C: due to Isolux IIN not having made an investment in the 

Kingdom of Spain, in accordance with the definition of an investment 

contained in Article 1(6) of the ECT 

It is not disputed that the company IIN has a shareholding of 88.3413% in the capital 

of T-Solar, a company with economic involvement in the energy sector in Spain and 

from which IIN indirectly obtains income.904 

The Kingdom of Spain maintains that IIN has not made an investment in Spain since it has not 

made an investment in the objective or ordinary sense of the concept of investment, given that it 

has not made any contribution of economic resources nor has it assumed any risk linked to the 

assets that are the subject of this arbitration procedure905. To justify its demand for an investment in 

an objective or ordinary sense, it refers mainly to a book by Dr Crina Baltag906 and several arbitral 

awards907. 

The Kingdom of Spain explains that in the execution of the Investment Agreement 

signed by the Spanish business group ISOLUX and the Canadian entity PSP 

Investments on 29 June 2012908, ISOLUX made a divestment of certain assets and 

PSP Investments made an investment in those same assets909. IIN is simply the 

company that receives ISOLUX’s assets and the cash from PSP Investments910. This 

last company is the only one that made an investment with a contribution of funds, 

with the purpose of obtaining returns and a risk linked to said contribution of 

funds911. 
904 Claim, ¶ 45 p.12; Response, ¶ 336, p. 91. 
905 Response, ¶¶ 333-338, p. 91-92. 
906 Annex RLA-15: The Energy Charter Treaty. The Notion of Investor. Crina Baltag, Kluwer Law International BV, 2012, The 

 Netherlands. 
907 Response, ¶ 352-358, p.94-96. 
908 Annex R-9: File C/0452/12 brought before the National Competition Commission at the request of Grupo Isolux 

 Corsán S.A. and Infra-PSP Canada Inc (non-confidential version). 
909 Response, ¶ 362, p.97. 
910 Response, ¶ 363, p.97 
911 Idem. 
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The Kingdom of Spain also claims that the returns indirectly obtained by IIN cannot be qualified as 

an investment because the concept of indirect possession “refers to the last holder of the” corporate 

chain.912. Said interpretation would be wholly consistent with the denial of benefits clause of 

Article 17(1) of the ECT913. 

According to the Claimant, the ECT defines the concept of “investment” in a precise manner 

making unnecessary the search for “objective definitions” not provided in the text914. The ECT’s 

definition of the concept of investment is self-sufficient915. It emphasises that the additional 

requirements mentioned by the Kingdom of Spain are developed in the framework of the ICSID 

arbitration and consequently do not apply to the ECT916. The Claimant adds that in any case the 

participation of IIN complies with the inappropriate definition of the Kingdom of Spain’s concept 

of investment917. 

Regarding the returns obtained indirectly by IIN, the Claimant considers that the Respondent’s 

analysis lacks any foundation and that the Kingdom of Spain seems to confuse the notion of 

investment with criteria more specific to the denial of benefits918. 

Article 1(6) of the ECT establishes the following: 

“Investment”, means every kind of asset, owned or controlled directly or 

indirectly by an Investor and includes: 

a) tangible and intangible, and movable and immovable, property, and any property rights 

such as leases, mortgages, liens, and pledges; 

b) a company or business enterprise, or shares, stock, or other forms of participation in a 

company or business enterprise, and bonds and other debt of a company or business 

enterprise; 

c) claims to money and claims to performance pursuant to contract having an economic 

value and associated with an Investment; 

d) Intellectual Property; 

e) Returns; 

f) any right conferred by law or contract or by virtue of any licences and permits granted 

pursuant to law to undertake any Economic Activity in the Energy Sector. 

A change in the form in which assets are invested does not affect their character as 

investments and the term “Investment” includes all investments, whether existing at or made 

after the later of the date of entry into force of this 

912 Counter-Response, ¶ ¶ 244-246, p.63. 
913 Response, ¶ 410, p. 106. 
914 Counter-Argument, ¶ 138, p. 29 
915 Counter-Argument, ¶ 146, p. 31 
916 Counter-Argument, ¶ 141, p. 30 
917 Counter-Argument, ¶ 163, p. 34 
918 Counter-Argument, ¶ 190, p. 39 
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Treaty for the Contracting Party of the Investor making the investment and that for the 
Contracting Party in the Area of which the investment is made (hereinafter referred to as the 
“Effective Date”), provided that the Treaty shall only apply  to matters affecting such investments 
after the Effective Date. “Investment” refers to any investment associated with an Economic 
Activity in the Energy Sector and to investments or classes of investments designated by a 
Contracting Party in its Area as “Charter efficiency projects”, and so notified to the Secretariat.” 

 
 Firstly, the Tribunal notes that the Respondent does not deny that the investment that the 

 Claimant intends to possess is related to an Economic Activity in the Energy Sector, as required 

 by Article 1(6) of the ECT. According to Article 1(5) of the ECT: “Economic Activity in the 

 Energy Sector” means an economic activity concerning the exploration, extraction, refining, 

 production, storage, land transport, transmission, distribution, trade, marketing, or sale of 

 Energy Materials and Products, except those included in Annex NI, or concerning the distribution 

 of heat to multiple premises.” 

 The Arbitral Tribunal does not share the Claimant’s position that the definition of the concept of 

 investment in the ECT is self-sufficient. The list of assets in Article 1(6) of the ECT provides 

 examples of investment, but does not define the concept. In a circular manner, it is indicated that 

 an investment means “every kind of asset, owned or controlled directly or indirectly by an 

 Investor”. That is, to be qualified as an investment, the asset has to be owned or controlled by an 

 investor. However, the definition of an investor in Article 1(7) of the ECT is only interested in 

 their nationality or residence if it is an individual, and in the laws that govern its constitution if it 

 is a legal entity. No element in Article 1(7) of the ECT allows the investor to be distinguished 

 from any other individual or legal entity. What does distinguish an investor is its possession or 

 control of an investment, which confirms the circular nature of the reasoning and makes a further 

 definition of the concept of investment necessary. 

 

 The Arbitral Tribunal shares the position of the Kingdom of Spain when it argues that this 

 additional definition must be objective, in the absence of a subjective definition in the ECT. It is 

 not convinced by the Claimant’s argument that the objective definition developed by many other 

 courts faced with the absence of a definition in other bilateral or multilateral treaties, in particular, 

 but not exclusively, as part of ICSID arbitration, would be inapplicable. More than the content of 

 each treaty, what matters is the silence of each of them regarding the definition of the concept of 

 investment. That is the common feature of these treaties, which justifies a definition of the 

 concept of investment. 
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As the Claimant notes919, the source of this definition is the 2001 award in the Salini Construttori 

Spa and Italstrade Spa v. the Kingdom of Morocco case920 in which the court considered that an 

investment “implies contributions, a certain duration of execution of the market and a participation 

in the risks of the operation” (free translation). It added the condition of “contribution to the 

economic development of the State receiving the investment” (free translation). With the evolution 

of arbitral jurisprudence921, the objective definition of the notion of investment now only includes: 

(i) a contribution, (ii) the receipt of returns and (iii) the assumption of risks922. 

 

The Arbitral Tribunal considers that this definition of the concept of investment, in the absence of 

another definition in the ECT, is applicable in this procedure, since it corresponds to the precepts of 

interpretation of Article 31(1) of the Vienna Convention on the Law of Treaties (“Vienna 

Convention”) which establishes that “A treaty shall be interpreted in good faith in accordance with 

the ordinary meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose.” In addition, in order to comply with the requirements of Article 1(6) of the 

ECT, the investment must relate to an Economic Activity in the Energy Sector. The parties have 

not disputed this last point. 

919 Counter-Argument, ¶ 132, p. 28 
920 Salini Construttori Spa and Italstrade Spa v. the Kingdom of Morocco, Decision on jurisdiction of 23 of  July  2001, ICSID Case No. 
 ARB/00/4, 42 ILM 609 (2003), available on page: 
  http://www.italaw.com/sites/default/files/case-documents/ita0738.pdf 
921 See inter alia on this theme: Romak S.A. v. the Republic of Uzbekistan, PCA Case No. AA280, award of 26 November 2009, ¶ 207. 
 See also the decisions of other courts resorting to the objective notion of investment, following or modifying in turn the solution 
 adopted by the Salini case: CSOB v. The Slovak Republic, ICSID Case No. ARB/97/4, Decision on jurisdiction, 24 May 1999, ¶ 64; 
 MCI Power Group, LC and New Turbine, Inc v. Ecuador, ICSID Case No. ARB/03/6, award of 31  July 2007, ¶ 165; CMS Gas 
 Transmission Company v. Argentina, ICSID Case No. ARB/01/8, Decision of the ad hoc Committee on the Application for 
 Annulment, 25 September 2007, ¶ 71; Biwater Gauff  (Tanzania) Ltd v. United Republic of Tanzania, ICSID Case No. ARB/05/22, 
 award of 24 July 2008,  ¶ 312-317; Malaysian Historical Salvors SDN v. The Government of Malaysia, ICSID Case No. ARB/05/10, 
 Decision of the ad hoc Committee on the Application for Annulment, 16 April 2009, ¶ 78-79 (aforementioned Biwater v. Tanzania); 
 Phoenix Action, Ltd v. the Czech Republic, ICSID Case No. ARB/06/5, award of 15 April 2008, ¶ 81; Victor Pey Casado and 
 President Allende Foundation v. Republic of Chile, ICSID Case No. ARB/98/2, award of 8 May 2008, ¶ 232; Consortium Groupement 
 LESI-Dipenta v. People’s Democratic Republic of Algeria, ICSID Case No. ARB/03/8, award of 10 January 2005, ¶  13(iv); LESI, 
 SpA and Astaldi, SpA v People’s Democratic Republic of Algeria, Decision on jurisdiction of 12 July 2006, ICSID Case No. 
 ARB/05/3, ¶ 72(iv); Bayindir Insaat Turizm Ticaret Ve Sanayi AS v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/29, 
 Decision on jurisdiction of 14 November 2005, ¶ 130; Jan de Nul NV and Dredging International NV v. Arab Republic of 
  Egypt, ICSID Case No. ARB/04/13, Decision on jurisdiction of 16 June 2006, ¶ 91; Saipem  SpA v. People’s Republic of 
 Bangladesh, ICSID Case No. ARB/05/07, Decision on jurisdiction and recommendation for provisional measures, 21 March 2007, ¶ 
 99; Ioannis Kardassopoulos v. Georgia, ICSID Case No. ARB/05/18, Decision on jurisdiction of 6 July 2007, ¶ 116. 
922 Response, ¶¶ 352-353, p. 94-95; Counter-Argument, ¶ 133, p. 28. 
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However, the agreement of the Arbitral Tribunal with the position of the Kingdom of Spain ends 

here. Contrary to what is claimed by the Kingdom of Spain, IIN has an investment in accordance 

with the objective definition of the concept of investment. 

 

There is no doubt that the business assets that IIN controls are an investment that would not exist 

without initial contributions, which correspond to a long-term activity and which, like all business 

activities, carry a risk. The Respondent does not deny the existence of an initial investment today 

controlled by IIN. What it maintains is that the Investment Agreement signed by the ISOLUX 

business group and the Canadian entity PSP, on 29 June 2012, did not transform this initial 

investment into new investment. Thus, the Respondent indicates in its Response that “However, the 

investment of Infra-PSP Canada Inc. cannot have the effect of transforming a simple repositioning 

of shares into a new investment. The investment made by the Canadian entity cannot artificially 

transform a pre-existing investment into a new and different investment from that which existed 

when the T-Solar shares were held by Grupo Isolux Concesiones S.L or when the group 

unilaterally decided to reposition said shares in Isolux INBV923.” 

 

The fact that the investment remains the same as the initial investment does not prevent it from 

being an investment in the objective sense, protected by the applicable international rules of law. 

The making of a new investment by the person who acquires the possession or the control of the 

existing investment is not necessary. Likewise, the investment does not cease to be an investment 

owing to the change of person who owns or controls it. The Claimant notes that in the case of OI 

European Group B.V. v. Bolivarian Republic of Venezuela924, when the objective concept of the 

investment is referred to, the court took into account, in order to verify the existence of an 

investment, the monetary contributions made by companies of the Claimant’s group prior to the 

date on which the Claimant assumed ownership of shares in local companies925. 

 

The solution is even clearer with regards to ECT Article 1(8), which precisely defines “Make 

Investments” or “Making of Investments”, as “establishing new Investments, acquiring all or part 

of existing Investments or moving into different fields of Investment activity.” (Underlining 

added).The mode of acquisition of an existing investment, as long as it is in compliance with the 

law, is not relevant. In addition, the fact that the acquirer of the investment does not make any 

financing contribution in order to acquire the investment is also irrelevant. The investment is that 

which is protected, not the price of its acquisition. 

923 Response, ¶ 396, p. 104. 
924 Annex CLA-90: OI European Group B.V. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/11/25, Award, 
 10 March 2015. 
925 Counter-Argument, ¶ 170, p.36 
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 Also, it is not true that IIN did not make a contribution. The Kingdom of Spain recognises that 

 PSP made a contribution with the consequence of consolidating indirect control of the existing 

 investment in Spain. Also, as noted by the Claimant926, the involvement of IIN in its capacity as 

 an instrument to control the investment in Spain constitutes a contribution to industry that cannot 

 be ignored. 

Nor can the Arbitral Tribunal accept that the returns, indirectly obtained by IIN, cannot be 

classified as from an investment because the concept of indirect possession “refers to the last 

holder of the corporate chain” according to the argument of the Respondent927. Such an analysis 

results in the denial of the legal entity, since the last holders of the chain are the last shareholders. 

That cannot be the criterion of the ECT which, in Article 1(6), distinguishes individuals and legal 

entities without establishing differences between the rights of the former and the latter. 

 

Based on the foregoing, the Arbitral Tribunal rejects jurisdictional objection C of the Respondent 

regarding the absence of the making of an investment by Isolux INBV in the Kingdom of Spain in 

accordance with the definition of an investment contained in Article 1(6) of the ECT. 

 

4. Jurisdictional Objection D: the Arbitral Tribunal’s lack of jurisdiction owing to the 

 existence of abuse of process 

 

According to the Respondent, IIN was established in the Netherlands for the purpose of 

fraudulently accessing the ECT investment arbitration, since a Spanish investor and a Canadian 

investor cannot avail themselves of said dispute resolution mechanism928. The Respondent also 

explains that the repositioning of shares in T-Solar was carried out when the conflict was 

foreseeable929. Both ISOLUX and PSP wanted to avoid the well-known jurisprudence of the 

Spanish Supreme Court, which was not favourable. It would be a prohibited case of forum 

shopping930, which implies that the Court lacks jurisdiction in the light of arbitration jurisprudence 

and best doctrine. 

 

The Claimant maintains that the actions of IIN cannot be qualified as a mere artifice or fraud in 

order to internationalise the dispute with the Kingdom of Spain931. It emphasises that the claim 

initiated by IIN was carried out in accordance with the law and that the 
 

 

 
926 Counter-Argument, ¶ 170, p.37 
927 Counter-Response, ¶¶ 244-246, p.63. 
928 Counter-Response, p. 66 
929 Counter-Response, p. 77-78 
930 Counter-Response, p. 66. 
931 Counter-Argument, ¶ 196, p. 41. 
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investment operation carried out by the Claimant took place before the Kingdom of Spain adopted 

the measures that gave rise to the present dispute932. 

 

The Arbitral Tribunal does not doubt that the fact of organising an investment with the sole purpose 

of benefiting from the protection of an international treaty to which it had no right, in order to 

protect itself from an existing or foreseeable dispute, is an unacceptable act of forum shopping that 

justifies the jurisdiction being denied. This is accepted by both Parties933. The Claimant admits that 

forum shopping can be verified in the context of the ECT934. 

 

 In fact, as the court indicates in the case of Mobil Corporation and others v. Venezuela935: 

“….in all systems of law, whether domestic or international, there are concepts framed in 

order to avoid misuse of the law. Reference may be made in this respect to “good faith” 

(“bonne foi”), “détournement de pouvoir” (misuse of power) or “abus de droit” (abuse of 

right).” 

 

However, this same award invoked by the Kingdom of Spain, stresses that, in international law, in 

order to determine the existence of abuse of process, it is necessary to take into account all the 

circumstances of a case936. This is what is done by the Arbitral Tribunal in this arbitration, without 

considering the factual elements of the various awards mentioned by the parties, which hardly 

apply to the circumstances of this case. 

 

 IIN’s first investment was on 29 October 2012 when it acquired 65,434,220 nominative shares 

(equivalent to 58.8632% of the share capital) of T-Solar.937 However, the decision of IIN’s 

shareholders to place their investment in a company in the Netherlands took place earlier. This is 

found in the Investment Agreement of 29 June 

2012938. 

932 Counter-Argument, ¶ 197, p. 41. 
933 Counter-Response, p. 66; Counter-Response on jurisdictional objections ¶ 181, p. 40. 
934 Counter-Response on jurisdictional objections, ¶ 188, p. 41. 
935 Annex RLA-110: Mobil Corporation, Venezuela Holdings, b.v., Mobil Cerro Negro Holding, ltd., Mobil Venezolana de Petróleos 
 Holdings, Inc., Mobil Cerro Negro, ltd., and Mobil Venezolana de Petróleos, inc. (claimants) v the Bolivarian Republic of Venezuela, 
 Jurisdictional Decision, 10 June 2010 (English version), ¶ 169 p. 46; 
936 Idem, ¶ 177, p. 48. 
937  See Annex C-42: Certificate issued by the Secretary of the Board of Directors of T-Solar Global, S.A., 22 November 2013; Annex C-
 40: Copy of the Book-register of Nominative Shares of T-Solar, page 35. 
938 Annex C-172: Investment Agreement signed on 29 June 2012 by IIN and its shareholders. 
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At that time, the measures that originated the present arbitration had not been adopted by the 

Kingdom of Spain, since the first one took place on 27 December 2012939. However, a reform of 

the energy sector in Spain had already been announced, as indicated by the Kingdom of Spain940. 

 

In these circumstances, it does not seem strange to the Arbitral Tribunal that foreign investors, such 

as PSP, thought to intervene in the Spanish energy market by means of a Dutch structure in order to 

protect themselves from possible harmful measures of the Spanish government and to be able to 

avail themselves of the ECT, although the Respondent has not provided proof that this was the 

case. That would be nothing more than a case of “legitimate corporate planning”941. On the 

contrary, it is very doubtful that PSP would have participated in the investment without a structure 

outside Spain. 

 

In addition, the restructuring was not conducted in a secret manner, as illustrated by the 

Notification to the National Competition Commission of 9 July 2012942. 

 

Such a usual restructuring of the international economic relations does not equate to a fraud whose 

only purpose would be a manipulation of the ordinary rules of competition. The Arbitral Tribunal’s 

conclusion would have been different if, at the time of the restructuring, the conflict had already 

arisen. Although applicable in the case of an ICSID arbitration, the distinction made in the award of 

the case of Mobil Corporation and others v. Venezuela943, seems very appropriate to the Arbitral 

Tribunal, establishing that: 

“As stated by the Claimants, the aim of the restructuring of their investments in Venezuela 

through a Dutch holding was to protect those investments against breaches of their rights by 

the Venezuelan authorities by gaining access to ICSID arbitration through the BIT. The 

Tribunal considers that this was a perfectly legitimate goal as far as it concerned future 

disputes. 

With respect to pre-existing disputes, the situation is different and the Tribunal considers 

that to restructure investments only in order to gain jurisdiction under a BIT for such 

disputes would constitute, to take the words of the Phoenix Tribunal, 

 
939 Annex C-30: Act 15/2012, of 27 December, on fiscal measures for sustainable energy, Annex  R-83: Act 15/2012, of 27 December, 

 on fiscal measures for sustainable energy, published in the Official State Gazette of 28 December 2012. 
940 Counter-Response, ¶ 305, p. 73. 
941 See, Annex RLA-110: Mobil Corporation, Venezuela Holdings, b.v., Mobil Cerro Negro Holding, ltd., Mobil Venezolana de 

 Petróleos Holdings, Inc., Mobil Cerro Negro, ltd., and Mobil Venezolana  de Petróleos, inc. (claimants) v the Bolivarian Republic of 

 Venezuela, Jurisdictional Decision, 10 June 2010 (English version), ¶ 191, p. 52, 
942 Annex R-9: File C/0452/12 brought before the National Competition Commission at the request of Grupo Isolux Corsán S.A. and 

 Infra-PSP Canada Inc. (non-confidential version). 
943 Annex RLA-110: Mobil Corporation, Venezuela Holdings, b.v., Mobil Cerro Negro Holding, ltd., Mobil  Venezolana de Petróleos 

 Holdings, Inc., Mobil Cerro Negro, ltd., and Mobil Venezolana de Petróleos, inc. (claimants) v. the Bolivarian Republic of Venezuela, 

 Jurisdictional Decision, 10 June 2010 (English version). 
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“an abusive manipulation of the system of international investment protection 

under the ICSID Convention and the BITs.” 

In this arbitration, the origin of the conflict is found in the laws of 27 December  2012 and the 

Royal Decree-Law of 1 February 2013944 which, according to the Arbitration Claim, violated 

Articles 10 and 13 of the ECT. The “trigger letter” sent by the Kingdom of Spain dates from 13 

March 2013945. It is clear that the conflict occurred after the aforementioned restructuring and the 

placement of the investment in a Dutch company. 

 

In view of the above, the Arbitral Tribunal rejects the Respondent’s jurisdictional objection D 

based on the lack of jurisdiction of the Arbitral Tribunal due to the existence of abuse of process. 

5. Jurisdictional objection E: the lack of jurisdiction “ratione voluntatis” of the 

 Arbitral Tribunal due to having denied IIN the application of Part III of the ECT 

 owing to the circumstances of Article 17 of the ECT having been met 

 

As an alternative to jurisdictional objections C and D, the Respondent invoked the lack of 

jurisdiction ratione voluntatis of the Arbitral Tribunal in its Response946. It argues that if the 

Tribunal considers that Isolux INBV made an investment in an objective sense and that it has not 

committed abuse of process, it would have to deny the Claimant the application of Part III of the 

ECT, owing to the circumstances of Article 17 of the ECT having been met. 

 

According to the Respondent, the denial of benefits contemplated in Article 17 of the ECT prevents 

the application of Part III of the ECT, with the consequence that the Tribunal lacks jurisdiction 

ratione voluntatis to consider compliance with the obligations set forth in this Part III947. 

 

Before examining whether the conditions of Article 17 of the ECT are met, the Tribunal has to 

resolve two preliminary issues. 

 

The first, concerning the nature of the objection: is it an exception of jurisdiction, as the 

Respondent contends, or rather an exception of inadmissibility, as the Claimant claims?948 If it were 

an exception of admissibility and not of jurisdiction, it would have to be examined at the beginning 

of the examination of the merits of the dispute, since the Tribunal does not decline its jurisdiction 

for other reasons. 

944 Royal Decree-Law 2/2013, of 1 February, on urgent measures in the electricity system and in the financial  sector, Annex C-31; 
 Annex R-85. 
945 Annex R-188: Letter of friendly composition (Trigger Letter) of 13 March 2013. 
946  Response, ¶ 595, p. 144. 
947 Response, ¶ 615, p. 148 
948 Counter-Response on jurisdictional objections, ¶ ¶ 217-219. 
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The second issue relates to the effects on this arbitral procedure of a denial of benefits according to 

Article 17 of the ECT raised in the Response. This relates to the retroactive or proactive nature of 

the denial. 

Regarding the first issue, the Arbitral Tribunal does not doubt that the denial of benefits of Article 

17 of the ECT raises a question of admissibility. 

The first paragraph of Article 17 of the ECT indicates that a Contracting Party may deny the 

benefits of Part III of the ECT to “a legal entity if citizens or nationals of a third state own or 

control such entity and if that entity has no substantial business activities in the Area of the 

Contracting Party in which it is organised”. The consequence is that legal entities with those 

characteristics are entitled to benefit from the ECT, except for application of the denial provided 

for in Article 17, and that those characteristics are not sufficient for a tribunal constituted under 

Article 26 of the ECT to lack jurisdiction. Article 26 of the ECT does not belong to Part III of the 

ECT. Based on Article 26, this Arbitral Tribunal has the jurisdiction to rule on the exercise and 

effects of the denial of benefits. The opposite solution would deprive the investor of any forum 

necessary to decide on this question. The exercise of the denial of benefits of Article 17 of the ECT 

may deprive the investor of the right to demand compliance with the obligations of Part III of the 

ECT, it does not deprive it of doing so before any jurisdiction. 

As noted by the Claimant, two arbitral tribunals also confirmed that the denial of benefits never 

affects the jurisdiction of an Arbitral Tribunal, but rather that it relates to a question of 

admissibility or merits949. The Arbitral Tribunal shares the analysis they made. 

In view of the above, the Arbitral Tribunal rejects the Respondent’s jurisdictional objection D 

based on the Arbitral Tribunal’s lack of jurisdiction “ratione voluntatis” due to the application of 

Part III of the ECT having been denied to IIN owing to the circumstances of Article 17 of the ECT 

having been met. 

The Arbitral Tribunal may examine the second preliminary question, if and when it proceeds to 

examine the merits of this case. However, the solution is so obvious that it seems simpler to decide 

immediately. The Arbitral Tribunal shares the position of the Claimant, according to which the 

activation of the denial-of-benefit clause  may never operate retroactively950. As the Arbitral 

Tribunal stressed in the case Ascom v. Kazakhstan , in order to activate the denial of benefits of 

Article 17 of the ECT, the notification 

949 Yukos Universal Limited v. the Russian Federation, PCA Case No. AA/227, Partial Award on Jurisdiction and Admissibility, 30 
 November 2009, ¶ 443; Annex RLA-28: Anatolie Stati, Gabriel Stati, Ascom  Group SA and Terra Raf Trans Trading Ltd v. the 
 Republic of Kazakhstan, SCC Case No. 116/2010, Award, 19 December 2013, ¶ 745. 
950 Counter-Response on jurisdictional objections, ¶ 226. 
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of said denial must be prior to the start of the dispute.951 In the present case, 
there is no argument that the Kingdom of Spain did not activate the denial-of-benefits clause 
 before its Response, in the course of the arbitration. 

Accordingly, the Tribunal will reject the Respondent’s jurisdictional objection E 
after reclassifying it as an objection of admissibility. 

6. Jurisdictional objection F: the Arbitral Tribunal’s  
lack of jurisdiction to rule on an alleged breach by the Kingdom of Spain of 
obligations derived from Article 10(1) of the ECT by means of the introduction 
of the IVPEE through Act 15/2012 

By means of Act 15/2012 of 27 December, the Kingdom of Spain regulated a new 
tax on the value of electricity production (IVPEE). The Claimant 
considers that this tax constitutes the first of the measures that gave rise to the 
present arbitration. 

In light of Article 21(1) of the ECT, which is a “carve out” clause which excludes the tax 
measures from the scope of the Treaty, the Respondent concludes that the Tribunal lacks 
the jurisdiction to hear the claims of the Claimant based on the alleged 
violation of Article 10(1) through the adoption of Act 15/2012. 

The Claimant maintains that the IVPEE is not a tax promulgated in good faith and 
that, therefore, it could not be subject to the “carve-out” provided for by Article 
21(1) of the ECT952. 

Article 21 (1) of the ECT establishes: 

 “Except as otherwise provided in this Article, nothing in 
this Treaty shall create rights or impose 
obligations with respect to Taxation Measures of the Contracting Parties.” 

Consequently, by fitting into the “carve-out” provided for in Article 21(1) of the ECT, the 
IVPEE would remain outside the jurisdiction ratione materiae of the Tribunal whose competence 
is limited to disputes concerning rights and obligations derived from the ECT. 

The Claimant does not question the nature of taxation of the IVPEE which, 
consequently, is not subject to debate between the Parties in this arbitration953. The 
Arbitral Tribunal also has no doubts about it and, given the circumstances, it does 
not need to enter this debate. 

951  Anatolie Stati, Gabriel Stati, Ascom Group SA and Terra Raf Trans Trading Ltd v. Republic of Kazakhstan, SCC Case No. 116/2010, 
Award, 19 December 2013, ¶ 745, Annex RLA-28. 

952  Counter-Argument, ¶ 347, p. 65. 
953        Claimant’s Post-Hearing Memorial, ¶ 4, p.1. 
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In its Post-Hearing Memorial, the Claimant explained that: 

“As it did in its Response and Counter-Response, during the 
Hearing, the Kingdom of Spain tried to demonstrate the conformity of the Tax 
by resorting to definitions of tax measures under Spanish law and 
International Law. However, for purposes of this arbitration, it is only  
relevant to verify that the Tax qualifies as a Tax Measure in good faith under 
the ECT.954” 

As the Claimant accepts that the promulgation of the IVPEE is a tax measure 
under Spanish law and under international law, the presumption that 
it contemplated with the “carve out” provided for in Article 21(1) of the ECT is 
established. 

The argument based on good faith used by the Claimant to dismiss this 
presumption supposes that it first be verified that only tax measures carried out in good faith 
can be considered within the “carve out”. If this were so, the Arbitral Tribunal would have to 
decide whether the IVPEE constitutes a tax measure that was not promulgated in good 
faith, as argued by the Claimant. 

The Claimant refers to the arbitral jurisprudence to justify that the tax 
measures promulgated in good faith are the only ones that can be contemplated 
within the “carve out”955. It stresses that, under this jurisprudence, the criterion of 
bona fide requires that the intention of the tax measure be analysed, and in particular 
that it be verified that it is aimed at the collection of general revenue of the State.956 

The definition of tax measures proposed by the Kingdom of Spain also requires 
verification of the collection of general income of the State957. According to the 
Claimant, this last criterion would be identical to the requirement of good faith. 
Consequently, the Claimant considers that the necessity of good faith for the 
activation of the “carve-out” is not in dispute between the Parties958. 

The Arbitral Tribunal doubts that this is the case. It is true that the Respondent considers that only 
the measures ordering a payment of money for the State destined for public purposes 
can be considered within the “carve-out959”.The Respondent takes into consideration 
the effect of the measures: the collection of general revenue from the State. It is not 
interested, contrary to the assertion of the Claimant, in the purpose of the measures 
and in the 
 

954  Post-Hearing Memorial, ¶ 12, p. 2-3. 
955  Counter-Response on jurisdictional objections, ¶ 282, p. 60. 
956  The Claimant cites in particular Annex CLA-88: Yukos Universal Limited (Isle of Man) v. the Russian 

 Federation, CPA Case No. AA/227, Award, 18 July 2014, ¶ 1407. 
957  Counter-Response, ¶ 443, p.99. 
958  Counter-Response on jurisdictional objections, ¶ 288, p. 61. 
959  Counter-Response, ¶ 443, p. 99. 
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intention of the State when promulgating them. This difference is fundamental, since it is the 

intention of the State that can reveal, as the case may be, good faith or bad faith. The Respondent 

does not accept that the analysis of the purpose of the measure is necessary. The Kingdom of Spain 

argues that in order to apply Article 21(1) of the ECT, it is necessary to exclusively examine the 

legal operational of the measure. Therefore, it would not be appropriate to carry out an analysis of 

the IVPEE such as that raised by the Claimant, in particular because it includes an economic 

analysis of the measure960. 

The Arbitral Tribunal considers that in deciding whether a tax measure can be considered as part of 

the “carve out” of Article 21(1) of the ECT, it is necessary to determine if its  purpose really has to 

do with tax, that is, if it was promulgated in good faith. Article  21(1) of the ECT is a tax exclusion 

clause similar to numerous other clauses included in Investment Treaties. It excludes from 

international supervision the powers of the Contracting States to legislate on taxes. This exclusion 

is no longer justified if States use their prerogatives in the tax framework to achieve other types of 

ends. In this case the tax measures are not promulgated in good faith and cannot activate the 

“carve-out”. 

As the Tribunal emphasised in the RosInvestCo case961: 

“….it is generally accepted that the mere fact that measures by a host state 
are taken in the form of application and enforcement of its tax law, does not 
prevent a tribunal from examining whether this conduct of the host state 
must be considered, under the applicable BIT or other international treaties 
on investment protection, as an abuse of tax law …” 

Without such investigation, as indicated by the Arbitral Tribunal in the Renta4 case962: 

“ …. investment protection through international law would likely become an 
illusion, as states would quickly learn to avoid responsibility by dressing up all 
adverse measures, perhaps expropriation first of all, as taxation.” 

In the Yukos case the Tribunal clearly stated that963: 

“…in any event, the carve-out of Article 21(1) can apply only to bona fide 
taxation actions, i.e., actions that are motivated by the purpose of raising 
general revenue for the State. By contrast, actions that are taken only under 
the guise of taxation, but in reality aim to achieve an entirely unrelated 

 
 
960  Counter-Response, ¶ 475, p. 106. 
961  RosinvestCo UK Ltd. v. The Russian Federation, SCC Case No. V079/2005, Award, 12 September 2010, ¶ 
962  Renta 4 S.V.S.A., Ahorro Corporación Emergentes F.I., Ahorro Corporación Eurofondo F.I., Rovime 

 Inversiones SICAV S.A., Orgor de Valores SICAV S.A., GBI 9000 SICAV S.A. v. the Russian Federation,  
 SCC Case No. 24/2007, Award, 20 July 2012, ¶ 179. 

963  Yukos Universal Limited (Isle of Man) v. the Russian Federation, CPA Case No. AA/227, Award, 18 July 
2014, ¶ 1407. 
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purpose (such as the destruction of a company or the elimination of a 
political opponent) cannot qualify for exemption from the protection 
standards of the ETC under the taxation carve- out of Article 21(1)”. 

The Arbitral Tribunal shares the analysis of these tribunals and concludes that the presumption 
that the IVPEE can be contemplated as part of the “carve out” provided for by Article 21(1) 
of the ECT would be dismissed if the tax measure were not promulgated in good faith. 

However, the Arbitral Tribunal agrees with the tribunal in the Renta4 case964 that “The 
presumption must be that the measures are bona fide…”.That is, that the Claimant has 
the burden of convincing the Tribunal that the IVPEE was not promulgated for the purpose of 
raising revenue for the State, but for a different purpose. 

The Claimant has not convinced the Arbitral Tribunal that the IVPEE is not a good faith 
tax measure. Its arguments are that there is a serious contradiction between the 
alleged object of Act 15/2012 and its effects, and that it affects the 
regulated photovoltaic sector in a discriminatory manner965. 

The Claimant maintains that even though the preamble of Act 15/2012 insists 
that its objective is “to harmonise our tax system with a more efficient and 
respectful use with regards the environment and sustainability”, none of its 
provisions  pursues this goal966. Three characteristics of the IVPEE would justify this 
conclusion. 

Contrary to the principle that “whoever pollutes, pays”, the IVPEE would 
apply identically to all types of pollution levels and contrary to 
any “green tax”, it would apply equally to fossil fuels and renewable energy. Secondly 
, the IVPEE would apply to all electrical power producers, without 
taking into account the differences in depreciation levels between traditional technologies and 
more recent technologies. Finally, the IVPEE would also not distinguish between the form of 
remuneration of the energy produced: market price or regulated tariff, a difference 
that would be crucial, since the electricity producers that receive a regulated tariff 
cannot pass on additional costs on the price of energy967. 

Although the official object of the tax is the protection of the environment, its true purpose would 
be to diminish the tariff deficit. The Claimant’s position is summarised in the Counter-Argument: 

 
 
 
 
 
 
964  Annex CLA-82: Renta 4 S.V.S.A., Ahorro Corporación Emergentes F.I., Ahorro Corporación Eurofondo 

 F.I., Rovime Inversiones SICAV S.A., Orgor de Valores SICAV S.A., GBI 9000 SICAV S.A. v. the Russian 
 Federation, SCC Case No. 24/2007, Award, 20 July 2012, ¶ 181. 

965  Claimant’s Post-Award Memorial, ¶ 19, p.4. 966 Claimant’s Post-Award Memorial, ¶ 20, p.4 
967  Claimant’s Post-Award Memorial, ¶ ¶ 21-22-23, p.4. 
968  Claimant’s Post-Award Memorial, ¶ 26, p.5. 
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“The (IVPEE) is a tax of a purely revenue-collecting nature that, 
despite being formulated as an environmental tax, (i) violates the basic 
principles that should guide this type of tax; (ii) it hinders the development of the 
internal market; and (iii) it retroactively affects the remuneration of certain 
technologies, generating discrimination between technologies969.” 

It is not easy to dismiss the presumption that the tax measures promulgated by a 
State are bona fide. As the Tribunal stressed in the RosInvestCo case970, “States have 
a wide latitude in imposing and enforcing taxation law, even if resulting in 
substantial deprivation without compensation”. The Yukos and RosInvestCo cases 
contrast bona fide measures with measures taken to dismiss a party or a 
political adversary971. The criticisms of the IVPEE made by the Claimant do not 
reveal such an extreme purpose. The economic impact or the effects of the IVPEE 
can be obscure and debatable, but that is not a sufficient argument to conclude that 
the IVPEE is a tax measure that was enacted in bad faith. 

It is probable that this tax measure does not have the alleged effect in favour of the 
environment and that its promulgation had no other purpose than to diminish the 
tariff deficit, as claimed by the Claimant. However, the Arbitral Tribunal does not 
need to rule on the matter, since, if the true purpose of the measure 
were merely to collect tax, according to the arguments developed by the 
Claimant, it would coincide with the legitimate purpose of all taxes, without being able to 
characterise the bad faith of this tax measure. If it were true that the State submitted 
a measure which was merely for tax collection as a measure favourable to the environment, the 
conclusion would be the same. It is the real purpose of the measure that has to be evaluated 
by the Tribunal, not its cosmetic presentation, which may be explained by political motives 
that do not fall within the scope of analysis of the Arbitral Tribunal. 

Consequently, the Arbitral Tribunal has no jurisdiction to rule on the dispute 
over the alleged violation by the Kingdom of Spain of obligations arising from 
section (1) of Article 10 of the ECT by means of the introduction of the IVPEE by Act 15/2012. 

 
 
 
 
 
 
 
 
 
 
 
 
969  Counter-Argument, ¶ 512, p. 119. 
970  Annex CLA-79: RosinvestCo UK Ltd. v. the Russian Federation, SCC Case No. V079/2005, Award, 12  

September 2010, ¶ 580. 
971  Annex CLA-88: Yukos Universal Limited (Isle of Man) v. the Russian Federation, CPA Case No. AA/227, 

Award, 18 July 2014, ¶ 1407; Annex CLA-79: RosinvestCo UK Ltd. v. the Russian Federation, SCC Case 
 No. V079/2005, Award, 12 September 2010, passim. 
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7. Jurisdictional objection G: the inadmissibility of the claim due to 
an alleged breach by the Respondent of its obligations 
derived from Article 13 of the ECT by the introduction of the IVPEE by  
Act 15/2012, owing to the lack of submission of the matter to the 
competent national tax authorities as required by Article 
21(5)(b) of the ECT 

The Claimant considers that if the IVPEE had been excluded by the “carve-out” of 
Article 21(1) of the ECT, the jurisdictional objection of the Kingdom of Spain could not be upheld 
with regards the IIN’s argument, according to which, the Tax had an expropriatory effect. 
This is in virtue of the mechanism of the (“Claw-back”) exception of Article 21(5) of the ECT, 
which establishes the following: 

a) Article 13 shall apply to taxes. 

b) Whenever an issue arises under Article 13, to 
the extent it pertains to whether a tax constitutes an expropriation or 
whether a tax alleged to constitute an expropriation is discriminatory, 
the following provisions shall apply: 

i) The Investor or the Contracting Party alleging expropriation 
shall refer the issue of whether the tax is an expropriation or whether the tax is 
discriminatory to the relevant Competent Tax Authority. Failing such referral by the 
Investor or the Contracting Party, bodies called upon to settle disputes pursuant to Article 
26(2)(c) or 27(2) shall make a referral to the relevant Competent Tax 
Authorities. 

ii) The Competent Tax Authorities shall, within a period of six months of such referral, strive 
to resolve the issues so referred. Where issues of non-discrimination are concerned, the 
Competent Tax Authorities shall apply the non-discrimination provisions of the relevant tax 
convention or, if there is no non-discrimination provision in the relevant tax convention 
applicable to the tax or no such tax convention is in force between the Contracting Parties 
concerned, they shall apply the non- discrimination principles under the Model Tax 
Convention on Income and Capital of the Organisation for Economic Co-operation and 
Development. 

iii) Bodies called upon to settle disputes pursuant to Article 26(2)(c) or 27(2) may take into 
account any conclusions arrived at by the Competent Tax Authorities regarding whether the 
tax is an expropriation. Such bodies shall take into account any conclusions arrived at 
within the six-month period prescribed in subparagraph (b)(ii) by the Competent Tax 
Authorities regarding whether the tax is discriminatory. Such bodies may also take into 
account any conclusions arrived at by the Competent Tax Authorities after the expiry of the 
six-month period. 
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iv) Under no circumstances shall involvement of the Competent Tax Authorities, beyond 
the end of the six-month period referred to in subparagraph b)(ii), lead 
to a delay of proceedings under Articles 26 and 27.” 

According to the Respondent, this Article means that the investor, which considers 
that a tax has an expropriatory effect, has the obligation to submit the matter to the 
competent tax authorities972. If it does not do so, a claim relating to the expropriation 
of taxes could not be examined by an Arbitral Tribunal before it has submitted the 
matter to the competent tax authorities. 

Noting that the Claimant had not submitted the matter to the competent tax 
authorities, the Respondent requested in its Response to the Arbitral Tribunal 
that it declare inadmissible the Claimant’s claim regarding an alleged 
expropriation effect of the IVPEE and that it proceeded to submit this issue to the 
competent national tax authorities so that they may rule on the matter in a 
maximum period of six months973. The same request appears in its Counter-
Response974. 

The Claimant accepts that the purpose of the ECT is to favour the possibility of going to the 
Competent Tax Authorities to determine if a tax measure has an expropriatory effect, 
but it denies that such recourse is obligatory and constitutes a requirement for the 
start of an arbitration975. The ECT would not sanction the lack of appeal with the 
inadmissibility of the claim since it provides that the tribunal can appeal to the 
Competent Tax Authorities and that, if they do not rule in a 
period of six months, the arbitration could not be delayed976. 

In any case, this debate would be of no practical interest according to the Claimant, 
because no recourse mechanism before the Competent Tax Authorities exists in 
Spanish law, in accordance with Article 21(5) (b) of the ECT. As a consequence 
this ECT Article could not be activated977, which the Respondent denies978. 

This discussion is now solved by the fact that, on 3 February 2016, IIN 
requested in writing from the General Directorate of Taxes (DGT), Sub Directorate of Special 
Taxes of the Ministry of 
Taxation and Public Administration of the Kingdom of Spain, confirmation of the expropriatory 
and discriminatory nature of the IVPPE. Although by letter of 16 March 2016 to the 
Arbitral Tribunal the Claimant confirmed that in its opinion the DGT had no jurisdiction 

 
972  Response, ¶ 731, p. 170. 
973  Response, ¶ 740, pp. 172-173. 
974  Counter-Response, ¶ 530, p.120. 
975  Counter-Response on jurisdictional objections, ¶ 307, p. 64 
976  Counter-Response on jurisdictional objections, ¶¶ 315/316, p. 66. 
977  Counter-Argument, ¶¶ 309-315, pp. 65-66. 
978  Counter-Response, ¶ 537, p.120. 
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to rule on the expropriatory nature of the IVPEE. Its letter to the DGT 
expressly noted that its request was for the purpose of complying with Article 21(5) (b) of the ECT. 

By letter of 22 March 2016 to the Arbitral Tribunal, the Respondent stated that 
it considered that the submission on 3 February 2016 by the Claimant of a letter 
to the DGT implied “an acknowledgement by the Claimant itself of the need to 
submit to the competent tax authorities the issue regarding the alleged expropriatory 
effect of a tax—in this case the IVPEE—when an investor alleges that a 
tax constitutes an expropriation, in accordance with Article 21(5)(b) of the ECT.” 

The Respondent’s letter denounced the dilatory nature of the behaviour of the 
Claimant “in the absence of reasons that justify the Claimant waiting  
until the award of this arbitration was pending award to refer the 
matter to the competent tax authorities.” The Respondent requested that this 
behaviour be sanctioned by the Arbitral Tribunal in its decision on costs. 

The letter of 22 March 2016 from the Respondent was accompanied by a certificate 
from the DGT of the same date confirming that “A document is currently being processed relating 
to the procedure provided for in Article 21.5.b) of the Energy Charter Treaty presented by Isolux 
Infrastructure Netherlands B.V. with entry date of 3 February 2016…” 

On 4 April 2016, the DGT replied to IIN stating that the competent tax authority of the Kingdom 
of Spain had already issued the report under Article 21(5) (b) of the ECT, which it had 
transferred to the Respondent’s representation in the arbitration. 

By letter of 20 April 2016, the Claimant noted that it had not received said 
report, the transmission of which to the Arbitral Tribunal was the responsibility of the Respondent. 
The Claimant also stressed that, “even if in the present case it were obligatory, necessary or 
possible to activate (quod non) the procedure foreseen by Article 21(5) (b) of the ECT, this has 
been exhausted with the issue of the aforementioned report.” 

The DGT’s report, dated 29 March 2016, was received by the Claimant and sent to the Arbitral 
Tribunal on 21 April 2016. 

In these circumstances, the Respondent’s objection regarding the inadmissibility of the Claimant’s 
claim regarding the alleged breach by the Respondent of its obligations under Article 13 of the 
ECT by means of the introduction of the IVPEE owing to the failure to submit the matter to the 
competent national tax authorities, has lost its factual grounds. Whether or not it is necessary, the 
procedure provided for by Article 21(5) (b) of the ECT has been exhausted. 
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Consequently, the only thing that the Arbitral Tribunal will have to decide in this respect is the 

impact on its decision as to the cost of the Claimant’s behaviour in that, after maintaining 

throughout the proceedings that the procedure of Article 21(5) (b) of the ECT was not obligatory 

and that no recourse mechanism before the Competent Tax Authorities existed in Spanish law that 

allowed its activation, it finally resolved to do so. This impact will be assessed later in this award. 

However, the Arbitral Tribunal must first rule on the obligatory nature of the procedure of 

Article 21(5) (b) of the ECT, in order to determine whether a claim relating to the violation of 

Article 13 of the ECT through tax measures is admissible or not. That it is possible to activate the 
procedure in Spanish law is established. 

The Arbitral Tribunal considers the wording of Article 21(5) (b) (i) of the ECT to be 
absolutely clear: 

“i) The Investor or the Contracting Party alleging expropriation 
shall refer the issue of whether the tax constitutes an expropriation or whether the tax is 
discriminatory to the relevant Competent Tax Authority. Failing such referral by the 
Investor or the Contracting Party, bodies called upon to settle disputes pursuant to Article 
26(2)(c) or 27(2) shall make a referral to the relevant Competent Tax Authority.” (Emphasis 
added) 

Article 31 of the VCLT establishes that “A treaty shall be interpreted in good faith 
in accordance with the ordinary meaning to be given to the terms of the treaty in their 
context and in light of its object and purpose”. In accordance with an interpretation of the 
ordinary meaning, the use of the future tense (“shall refer”) reflects an obligatory 
procedure both for the investor and for the tribunal, which confirms the use of “shall” 
in the English-language version of the Treaty. It is also confirmed by the text of Article 
21(5) (b) (iii) of the ECT when it states that “Bodies called upon to settle disputes pursuant to 
Article 26(2)(c) or 27(2)  may take into account any conclusions arrived at by the Competent Tax 
Authorities regarding whether the tax is an expropriation” and that such bodies “shall take into 
account any conclusions arrived at within the six-month period  prescribed in subparagraph 
(b)(ii) by the Competent Tax Authorities regarding whether the tax is discriminatory.” 
When the use of the future tense does not indicate an obligation, the introduction of the word 
“may”, is necessary. 

The Arbitral Tribunal shares the Claimant’s analysis when it argues that the ECT 
does not sanction the absence of the procedure with the inadmissibility of the claim. However, 
even if the claim is admissible, a tribunal cannot examine it without having given the 
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Competent Tax Authorities the opportunity to rule on it within a period of six months. 

These observations will be taken into consideration by the Arbitral Tribunal at the time 
of deciding on the impact of the Claimant’s behaviour regarding the application 
of Article 21(5) (b) (i) of the ECT in its decision on costs. 

B. ANALYSIS OF THE MERITS OF THE DISPUTE 

According to the Claimant, the Kingdom of Spain would have violated its obligations under  
Article 10(1)(a) and Article 13(b) of the ECT. Those two allegations will be examined 
in turn. The Tribunal will then rule on the costs (c). 

1.The alleged violation of Article 10 of the ECT 
 

761. The Claimant explains that under Article 10 (1) of the ECT, the Respondent has the 

following obligations: to create stable and transparent conditions for the making of investments in 

its territory (1), to grant at all times to the Claimant’s investments a fair and equitable treatment 

(2), to ensure full protection and security of the Claimant’s investment (3), to not harm in any 

way, through exorbitant or discriminatory measures, the management, maintenance, use, 

enjoyment or liquidation of the Claimant’s investment in Spain (4), and to comply with the 

obligations that it has entered into with the Claimant or its investment in Spain (5)979. 

 

762. The Claimant maintains that the Kingdom of Spain has violated each of these obligations. 

 

763. Article 10 (1) of the ECT provides as follows: 

Each Contracting Party shall, in accordance with the provisions of this Treaty, 
encourage and create stable, equitable, favourable and 
transparent conditions for Investors of other Contracting Parties to make 
Investments in its Area. Such conditions shall include a commitment to 
accord at all times to Investments of Investors of other Contracting 
Parties fair and equitable treatment. Such Investments shall also enjoy 
the most constant protection and security and no Contracting Party shall in 
any way impair by unreasonable or discriminatory measures their management, 
maintenance, use, enjoyment or disposal. In no case shall 
such Investments be accorded treatment less favourable than that required by 

 

 
 
979  Counter-Argument, ¶ 521, p.122. 
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international law, including treaty obligations. Each 
Contracting Party shall observe any obligations it has entered into with an Investor 
 or an Investment of an Investor of any other Contracting Party.” 
 

764. However, contrary to what the Claimant intended980, the Arbitral Tribunal does 
not find in this Article an autonomous obligation for the Contracting Parties to encourage 
and create stable and transparent conditions for the making of investments in their 
territory, the violation of which, per se, would generate rights in favour of investors of 
another Contracting Party. It would be absurd, for example, for an investor to sue a State 
for compensation for failing to promote stable and transparent conditions for investments 
in its territory if said failure were not the cause of the breach of another obligation to the 
investor, such as to grant the investment fair and equitable treatment, protection and 
security, etc.  
 

765. The Claimant explains that “this standard prohibits a Contracting Party from 
establishing a regulatory framework designed to attract investment - as the Respondent 
has done - only to later radically abolish it.981” But that is merely an illustration of the 
obligation to respect the legitimate expectations of the investor. In fact, the Claimant does 
not offer any convincing jurisprudential or doctrinal support for its approach, on the 
contrary, the court in the Plama982 case adopted a position similar to the one at hand when 
it stated that “stable and equitable conditions are clearly part of the fair and equitable 
standard under the ECT”. In fact, the Claimant implicitly recognises this by stating that 
under such a standard the reasonableness and proportionality of the measures must be 
considered in light of the investor’s legitimate expectations, which protect the ECJ 
standard983. 
 

766. Consequently, the Arbitral Tribunal will not examine separately the alleged 
violation by the Kingdom of Spain of an obligation to create stable and transparent 
conditions for the making of investments in its territory. 
 

767. Nor does the Arbitral Tribunal consider it appropriate to carry out a separate 
analysis of the alleged violation by the Kingdom of Spain of the alleged fifth obligation 
of Article 10(1) of the ECT mentioned by the Claimant, since the Claimant’s approach is 
based on an interpretation of the last sentence of Article 10(1) ECT that the Arbitral 
Tribunal does not share. 
 
 

980  Counter-Argument, ¶ 524, p.123.  
981  Counter-Argument, ¶ 530, p.124. 
982  Plama Consortium Limited v. the Republic of Bulgaria, Award, ICSID Case No. ARB/03/24, 27 August 

2008, ¶173. 
983  Counter-Argument, ¶ 619.  
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768. According to the Claimant, clause 10(1) of the ECT constitutes an umbrella 
clause that should be interpreted broadly: it would include not only contractual 
commitments, but also legal obligations assumed under the legislative framework of the 
host State. The Claimant emphasises that the term “any obligation” contained in the 
English language version of Article 10(1) of the ECT must be interpreted broadly984. It 
refers to decisions of other tribunals985 and doctrinal writings986 in order to conclude that 
those obligations derived from administrative or legislative acts of the States are also 
contemplated by this Article. The Kingdom of Spain would then have been bound to IIN, 
in accordance with the umbrella clause of Article 10(1) of the ECT, by acquiring very 
specific commitments to TSolar, the Plants and ultimately IIN987. 
 

769. The Arbitral Tribunal does not accept this reading of the last sentence of Article 
10(1) of the ECT, which provides: “Each Contracting Party shall observe any 
obligations it has entered into with an Investor or an Investment of an Investor of any 
other Contracting Party.” The reference to the English version of the text “any 
obligation” that the Claimant makes, instead of referring to the Spanish version of the 
ECT, does not lead to a different conclusion. Whether in English or Spanish, the last 
sentence of Article 10(1) of the ECT contemplates obligations that a Contracting Party 
“entered into” (“entered into” in the English version) with the investors or the 
investments of the investors of another Contracting Party. What matters is the existence 
of an obligation towards investors or investments of investors of another Contracting 
Party. 
 

770. The Arbitral Tribunal generally shares the analysis of the Noble Ventures, Inc v. 
Romania987 award, that on interpreting Article II (c) of the Bilateral Treaty between the 
United States and Romania of 28 May 1992, which is very similar to the last sentence of 
Article 10 (1) of the ECT, it explained that: 
 

“[…] considering the wording of Art. II (2)(c) which speaks of “any obligation [a 
party] may have entered into with regard to investments”, it is difficult not to regard 
this as a clear reference to investment contracts. In fact, one may ask what other 
obligations can the parties have had in mind as having been “entered into” by a 
host State with regard to an investment. The employment of the notion “entered 
into” indicates that specific commitments are referred to and not general 
 
 
 

 
984  Counter-Argument, ¶648. 
985  Liman Caspian Oil BV and NCL Dutch Investment BV v. Kazakhstan, ICSID Case No. ARB/07/14, Excerpts 

 of Award, 22 June 2010, ¶ 448; Eureko B.V. v. the Republic of Poland, Ad Hoc Investment Treaty case, 
 Partial Award, 19 August 2005, ¶ 246, Annex RLA-64. 

986  R. Dolzer and M. Stevens, Bilateral Investment Treaties (1995), pages 81-82.  
987  Counter-Argument, ¶ 656-658. 
988  Noble Ventures, Inc v. Romania, ICSID Case No. ARB/01/11, Award of 12 October 2005, paragraph 
  RLA-62 
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commitments, for example by way of legislative acts. This is also the reason why 
Art. II (2)(c) would be very much an empty base unless understood as referring to 
contracts.[…]”. 

 
 
 

771. The Arbitral Tribunal accepts that, in special cases, laws or administrative acts 
may contain commitments, in particular when they are specifically directed at foreign 
investors, as indicated by the award in the Liman Caspian Oil BV and NCL Dutch 
Investment BV v. Kazakhstan  case989. The obligation to submit to arbitration found in 
several investment codes is a typical example. However, a rule aimed at both domestic 
investors and foreign investors cannot, because of its general nature, generate obligations 
only to the former, even when they are investors of a Contracting Party. 
 
 

772. Contrary to what the Claimant indicates990, Royal Decrees 661/2007 and 
1578/2008 were not expressly designed “[to] seek [] foreign investment”. In fact, the 
original investment in the plants before the creation of IIN was Spanish. The 
commitments that the Kingdom of Spain would have acquired towards T-Solar, the 
Plants and, ultimately, IIN were commitments that were not specifically entered into with 
investors or investments of investors of a Contracting Party. Consequently, the Arbitral 
Tribunal concludes that in the absence of the Kingdom of Spain entering into specific 
obligations with the Claimant or its investment in Spain, it would be pointless to examine 
whether it failed to comply with such obligations. 
 

a) The alleged violation by the Respondent of the obligation to grant fair and 
equitable treatment (FET) to the Claimant’s investments 

 
773. The Claimant maintains that the Respondent’s conduct generated legitimate 

expectations derived from the regulatory framework. The Respondent would have 
violated these expectations by introducing the IVPEE, by modifying, ad hoc, by means of 
RDL 2/2013, the update regime of the FIT by means of an NPI, only applicable to the 
updates of the Special Regime incentives and finally and with RDL 9/2013, by abolishing 
the Special Regime and replacing it with the Specific Compensation Regime, with 
retroactive effects. 
 

774. The Respondent emphasises that “there is a consolidated jurisprudential current 
that does not allow the creation of legitimate expectations by the investor regarding the 
immutability of the legal framework, except when the host State has made a specific 
commitment in favour  
 

989  Liman Caspian Oil BV and NCL Dutch Investment BV v. Kazakhstan, ICSID Case No. ARB/07/14, Excerpts 
 of Award, 22 June 2010, ¶ 448, “Applying this reasoning to ECT Article 10(1), it could be argued 
 that an abstract unilateral promise by the state in its national legislation and particularly in its laws 
 directed to foreign investors is encompassed by the “umbrella clause”. 

990  Counter-Argument, ¶558, p.130. 
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of the investor”.991 However, this debate is not relevant since the Claimant indicates that 
at no time did it claim that there was an expectation of “immutability of the legal 
framework” or of its “petrification”, and that it had the legitimate expectation that the 
Kingdom of Spain would respect its commitment of a fixed long-term FIT in a stable and 
predictable framework992. 
 

775. The Arbitral Tribunal has already decided that the Kingdom of Spain had not 
made any commitments to investors because of the general nature of the rules applicable 
to investments. However, the Arbitral Tribunal shares the analysis of UNCTAD, which 
has presented the concept of legitimate expectations as follows:993 

 
“Arbitral decisions suggest […] that an investor may derive legitimate expectations 
either from (a) specific commitments addressed to it personally, for example, in the 
form of a stabilization clause, or (b) rules that are not specifically addressed to a 
particular investor but which are put in place with a specific aim to induce foreign 
investments and on which the foreign investor relied in making his investment.” 

 
 

776. In addition, the Arbitral Tribunal notes that both parties refer to the award 
rendered in the Total v. Argentina case, in order to illustrate the concept of legitimate 
expectations.994 This award explains that legitimate expectations will be generated in 
accordance with the ECJ standard when;995 
 

[…] public authorities of the host country have made the private investor believe 
that such an obligation existed through conduct or by a declaration. Authorities 
may also have announced officially their intent to pursue a certain conduct in the 
future, on which, in turn, the investor relied in making investments or incurring 
costs. As stated within the NAFTA framework “the concept of “legitimate 
expectations” relates […] to a situation where a Contracting Party’s conduct 
creates reasonable and justifiable expectations on the part of an investor (or 
investment) to act in reliance on said conduct, such that a failure by the NAFTA 
party to honour those expectations could cause the investor (or investment) to suffer 
damages.” 

 
777. The Arbitral Tribunal also shares the observation of the Perenco v. Ecuador 

award, which emphasises that “a central aspect of the analysis of an alleged violation of 
the standard of  

991  Response, ¶ 757.  
992  Counter-Argument, ¶ 536, p. 125. 
993  Annex RLA-53: United Nations Conference on Trade and Development, Fair and Equitable 

 Treatment, 2012, page 69. 
994  Response , footnotes of page no. 373. Counter-Response, ¶744, p. 166 where the 

 Respondent states “This party shares the invocation of the Cases Perenco v. Ecuador and Total v. Argentina 
 that the Claimant makes…”, Counter-Argument, ¶541, p. 126. 

995  Annex RLA-57: Total S.A. v. the Republic of Argentina, ICSID Case No. ARB/04/1, Decision on Responsibility of 27 December 2010. 
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fair and equitable treatment are the reasonable expectations of the investor regarding the 
future treatment of its investment by the host State”, which requires “an objective 
determination of said expectations, considering all the relevant circumstances”.996 
 

778. One of the relevant circumstances is the information that the investor had or 
should have had at the time of investing, reasoning analysed in the Electrabel v. Hungary 
case, the award of which states: 

 
“Fairness and consistency must be assessed against the amount of information that 
the investor knew and should reasonably have known at the time of the 
investment and of the conduct of the host State”.997 

 
 

779. The Respondent refers to the tribunal’s statement in the Parkerings v. Lithuania 
case:  
 

“The investor will have a right of protection of its legitimate expectations provided 
it exercised due diligence and that its legitimate expectations were reasonable in 
light of the circumstances. Consequently, an investor must anticipate that the 
circumstances could change, and thus structure its investment in order to adapt it to the 
potential changes of legal environment998”. 
 

780. The Respondent notes that the Claimant did not carry out legal due diligence and 
relied solely on the technical due diligence of the 2008 and 2010 projects999. The 
Claimant acknowledges that it should have “had a general knowledge of the regulatory 
environment in which it operates1000” but answers that there does not exist “in 
international law an obligation for the investor to carry out an exhaustive legal 
investigation, much less a jurisprudential investigation, before making its investment1001.” 
 

781. The Arbitral Tribunal accepts that an investor cannot be required to conduct an 
extensive legal investigation. The important aspects for determining whether the 
expectations alleged by the investor are reasonable is that which every prudent investor 
must know about the regulatory framework before investing and the investor’s effective 
information that invokes specific expectations. In particular, an investor cannot have 
legitimate expectations generated by the regulatory framework  
 

996  Perenco Ecuador Limited v. the Republic of Ecuador, ICSID Case No. ARB/08/6, Decision on the 
 pending issues relating to jurisdiction and on responsibility of 12 September 2014, 
 ¶560, Annex CLA-89; See Counter-Argument, ¶539; Counter-Response,  ¶ 745. 

997  Electrabel v. the Republic of Hungary ICSID Case No. ARB/07/19, Decision on Jurisdiction, Applicable 
Law and Liability, 30 November 2012, ¶ 7.78. 

998  Parkerings-Compagniet AS v. the Republic of Lithuania, ICSID Case No. ARB/05/8, Award, 11 September 2007, 
 ¶332. 

999  Counter-Response, ¶¶750-751. 
1000  Claimant’s Post-Hearing Memorial, ¶77, p.18. 
1001  Counter-Argument, ¶ 437, p. 99. 
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when its personal information allowed it to foresee and anticipate the unfavourable 
development of this regulatory framework before investing. In order to violate the 
legitimate expectations of the investor, new regulatory measures must not have been 
foreseeable, whether on the part of a prudent investor, or on behalf of an investor which, 
because of its personal situation, disposed of specific elements to foresee them. 
 

782. The parties object to the date to be considered in assessing the Claimant’s ability 
to foresee the development of the regulatory framework that, according to it, violated its 
legitimate expectations. According to the Claimant, it is the date of the decision to invest, 
29 June 2012, that matters1002. On the contrary, the Respondent refers to 29 October 
2012, the date of the Claimant’s acquisition of 65,434,220 registered shares (equivalent 
to 58.8632% of the share capital) from T-Solar1003. 
 

783. The Arbitral Tribunal considers that it is the last of these two dates that should be 
the reference date. Although it is true that the decision to invest was already made at the 
end of June 2012, IIN was able to renounce the investment until 29 October 2012, in 
particular if the knowledge it had of the circumstances related to the reform of the 
Spanish electrical system allowed it to anticipate an unfavourable development. In 
addition, clause 5.6.2 of the Investment Agreement, of 29 June 2012, provided for its 
termination without the right to compensation if, between the date of the Agreement and 
the fulfilment of its last suspensive condition, events occurred that could negatively affect 
the value of the group. 
 

784. In light of these observations, the Arbitral Tribunal must determine whether, at 
the time of the investment, that is, on 29 October 2012, the existing regulatory framework 
could have generated a legitimate expectation for the Claimant that it would not be 
modified, as it was, by the norms that were adopted in 2012 (Law 15/2012) and in 2013 
(RDL 2/2013 and, above all RDL 9/2013). 
 

785. The Arbitral Tribunal concludes that the answer to that question must be negative. 
 

786. The Claimant explains that in order to ensure investment in the renewable energy 
sector and comply with the obligation to guarantee a stable and predictable economic 
framework for the Plants under the so-called Special Regime, the main tool of the 
Kingdom of Spain was the FIT system under which it granted the right to obtain a long-
term FIT enshrined in Royal Decrees 661/2007 and 1565/20081004. The Claimant 
maintains that the Kingdom of Spain violated its legitimate expectation by modifying the 
applicable regulations by means of, first, the imposition of a tax on the value of 
electricity production (Law 5/2012) and, second, the modification of the mechanism of 
updating the FIT applicable to the Plants (RDL 2/2013) in order to, finally, completely 
abolish  
 

1002  Claimant’s Post-Hearing Memorial, ¶78.  
1003  Counter-Response, ¶ 678. 
1004  Claimant’s Post-Hearing Memorial, ¶166. 
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the Special Regime and replace it with the Specific Remuneration Regime by means of 
RDL 9/20131005.  
 

787. However, on 29 June 2012, when the Claimant decided to invest in Spain, the 
regulatory framework for renewable energies had already been modified and was the 
subject of several studies that made its revision inevitable. Consequently, no reasonable 
investor could have the expectation that this framework would not be modified in the 
future and would remain unchanged. The Claimant accepts this but maintains that “No 
investor making its investment in October 2012 would have concluded that its only basic 
expectation would be to obtain a reasonable return1006”. The Arbitral Tribunal does not 
share this observation and, moreover, it considers that the Claimant had special 
knowledge that did not allow it to have the legitimate expectation that the long-term FIT 
system enshrined in Royal Decrees 661/2007 and 1565/2008 would last throughout the 
life of the plants. The only legitimate expectation of the Claimant was a reasonable return 
on its investment. 
 

788. Firstly, as already mentioned, the regulatory framework had already been 
amended several times. Royal Decrees 661/2007 and 1565/2008 were no more than 
modifications to RD436/2004. Afterwards, RD1565/2010 and RDL14/2010 modified the 
economic regime established in RD661/2007 for the photovoltaic sector. All those 
regulations pronounced in the development of Law 54/1997, of 27 November 1997, on 
the Electricity Sector Law (ESL), demonstrate the unstable nature of a regulatory 
framework that the government has the power and duty to adapt to the economic and 
technical needs of the moment, within the framework of the ESL. 
 

789. Secondly, the legality of these successive amendments had been verified by 
several rulings of the Spanish Supreme Court, which highlighted in 2005 that “No legal 
obstacle exists for the Government, in the exercise of the regulatory power and the broad 
authorisations that apply in a highly regulated area such as electricity, in modifying a 
specific system of remuneration, [...]”1007. 
 

790. Even more significant is another ruling of 25 October 2006, which states: 
 

“(…)the owners of the facilities of electrical energy production in 
the special regime do not have an “unmodifiable right” to maintain 
the economic regime that regulates the collection of premiums unchanged. Said 
regime exists, in effect, to encourage the use of renewable energies 
through an incentive mechanism that, like all of this kind, is not 

 
 
 
1005  Claimant’s Post-Hearing Memorial, ¶166 
1006  Counter-Argument, ¶ 598. 
1007  Annex R-30: Sentence of the Third Chamber of the Supreme Court of 15 December 2005. 
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assured to remain without modifications in the future.”1008. (Emphasis 
added). 

791. Another ruling of the Supreme Court from the same day is even clearer: 
 

“In the same way that, depending on very diverse factors of economic policy  
(relating to the promotion of renewable energies but also to the 
planning of the electricity sector networks, in addition to other 
considerations of energy saving and efficiency) the premiums and incentives for the  
production of electrical power in the special regime can increase from one year 
to another, they can also decrease when those same considerations so 
require. We insist that whenever the variations within the 
legal limits that discipline this mode of promotion are maintained, the mere fact that the 
update or the economic significance of the premium goes up or down does 
not constitute a reason for nullity nor does it affect the legitimate expectation 
of its recipients.”1009 

792. As indicated by the Supreme Court, in a ruling of 9 December 2009, the only 
limit to the Government’s power to modify the regulatory framework is the guarantee 
that the ESL gives a reasonable return on investments: 
 

“[…] [the Claimant] does not pay sufficient attention to the jurisprudence of this 
Chamber specifically in relation to the principles of legitimate expectation 
and non-retroactivity applied to the successive incentive regimes to the 
generation of electricity. These are the considerations expressed in our  
judgment of 25 October 2006 and reiterated in that of 20 March 2007, among  
others, on the legal status of the owners of the production facilities 
of electrical energy under the special regime, for whom it is not possible to recognise pro 
futuro an “unmodifiable right” that the remuneration framework 
approved by the head of the regulatory authority is maintained unaltered, provided that 
the requirements of the Energy Sector Law are complied with, with regards 
the reasonable return on investments.”1010 (Emphasis added) 

793. The Arbitral Tribunal shares the Claimant’s position, according to which the 
rulings of the Spanish Supreme Court do not bind this Arbitral Tribunal, which must 
adjudicate the dispute based on the ECT and international law only1011. However, this 
observation is relevant when assessing the existence of the alleged legitimate 
expectations of the Claimant. It is precisely to adjudicate this dispute, based on  

 
1008  Annex R-31: Sentence of the Third Chamber of the Supreme Court of 25 October 2006. 
1009  Annex R-31: Sentence of the Third Chamber of the Supreme Court of 25 October 2006, RCA 12/2005, 

 El Derecho EDJ (Case Law Database) reference 2006/282164. Legal Basis Three. 
1010  Annex R-39: Ruling of the Third Chamber of the Supreme Court of 9 December 2009.  
1011  Claimant’s Post-Hearing Memorial, ¶73. 
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the ECT and international law, that the Arbitral Tribunal has to determine whether the 
Claimant was aware that there were no obstacles in Spanish law for the regulatory 
framework to be modified, including in terms of the remuneration modalities of the 
investor. The existence or not of such obstacles in Spanish law is a fact, and the rulings of 
the Supreme Court are part of this fact. 
 

794. Without demanding of a reasonable investor an extensive legal investigation at 
the time of investing, a knowledge of important decisions of the highest judicial authority 
on the regulatory framework of the investment can be presumed. 
 

795. Thirdly, and above all, such a presumption is not necessary in this case, since it is 
established that the Claimant was perfectly aware of the jurisprudence of the Supreme 
Court that has just been mentioned. 
 

796. Isolux Corsan, S.A., the parent company of the Isolux Group, one of the 
signatories of the investment agreement of 29 June 2012, brought a contentious-
administrative appeal against RD1565/2010 before the Spanish Supreme Court1012. The 
Isolux Corsan lawsuit of 27 May 20111013 filed before the Supreme Court makes specific 
references to the jurisprudence mentioned in paragraph 792 above1014. As a result, when 
the decision to invest was made, the Claimant was perfectly aware of the jurisprudence of 
the Supreme Court that allowed the government to modify the regulatory framework, 
guaranteeing the investor a reasonable return on investment. 
 

797. On 27 September 2012, Isolux Corsan S.A. was notified of the Supreme Court 
ruling of 24 September 2012, which clearly stated that: 

“The reasonable remuneration of the investments that Act 54/1997 provides for does not 
have to imply, we repeat, that the remuneration has to be precisely by means of a 
regulated tariff [...] 

The private agents or operators that “renounce” the market, even if they are 
more or less “induced” by a generous remuneration offered by the regulatory 
framework, without the counterpart of the assumption of significant risks, knew or 
should have known that said public regulatory framework, approved at a certain 
moment in time, was consistent with the conditions of the economic  
scenario then in force and with the electricity demand forecasts then 
carried out, and they could not subsequently be ignorant of the relevant modifications of the 
basic economic data, before which the reaction of the public 
authorities to match it to the new circumstances is logical. 
 

1012  Annex R-137: Written appeal of 21 January 2011. 
1013  Annex R-214: Claim of Isolux Corsán, S.A. 27 May 2011 filed before the Supreme 

Court against Royal Decree 1565/2010, contentious administrative appeal 60/2011. 
1014  In particular the rulings of 9 December 2009, p. 37, of 25 October 2006 (R-214, p. 38). 
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The administratively fixed economic regime [...] is based on a series of 
implicit budgets that any diligent market operator—or one who had received 
prior quality advice—could not fail to know of.”1015 (Emphasis added). 

 

798. When Isolux Corsan S.A. learned of this decision on 27 September 2012, and in 
light of the previous jurisprudence of the Supreme Court, in particular the ruling of 9 
December 2009 mentioned in ¶ 792, it had more than enough knowledge to know that the 
method of remuneration of its investment could be drastically modified, including even 
the elimination of the regulated tariff. The confirmation and extension of its previous 
knowledge did not allow the Claimant to have legitimate contrary expectations. There 
was still time for IIN to renounce the investment if it did not want to assume the 
advertised risk. 
 

799. The Claimant objects that no reasonable investor could anticipate the abolition of 
the Special Regime nor foresee that a maximum limit would be imposed on the return on 
its investment1016. It adds that the retroactive nature of the reform was not foreseeable 
either1017. 
 

800. The Arbitral Tribunal is not convinced by these arguments. Firstly, the Claimant 
was not an ordinary reasonable investor, but a particularly well-informed investor. 
Secondly, the Claimant’s objections are not convincing per se. 
 

801. According to the Claimant, the imposition of a tax on the value of electricity 
production (IVPEE) was the first of the measures that depleted the Special Regime of its 
content1018. The Arbitral Tribunal has already decided that it has no jurisdiction to hear 
the dispute over the alleged violation by the Kingdom of Spain of obligations derived 
from Article 10(1) of the ECT through the introduction of the IVPEE by means of Law 
15/20121019. 
 

802. However, it is not necessary to enter into a special discussion on the effects of the 
IVPEE to conclude that with its successive subsequent reforms, by means of which the 
Kingdom of Spain has finally abolished the Special Regime completely, replacing it with 
a new regime named the  Specific Remuneration Regime, which is “radically different 
from the Special Regime and much less advantageous for the holders of photovoltaic 
installations  
 

1015  Annex R-139: Supreme Court Ruling of 24 September 2012; Annex R- 141: Supreme Court 
Ruling of 15 October 2012 issued in the T-Solar and 117 SPVs versus RD 1565/2010 dispute, rec. 64/2011. 

1016  Counter-Argument, ¶394. 
1017  Counter-Argument, ¶465. 
1018  Claim, ¶ 143. 
1019  See supra ¶ 741. 
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under Royal Decrees 661/2007 and 1578/20081020.” Finally, the concept of FIT was itself 
eliminated. 
 

803. The reality of these facts does not result in the breach of the legitimate 
expectations of the Claimant. The existence of a Special Regime throughout the life of 
the Plants could not be an expectation per se, regardless of its content. In October 2012, 
all investors knew or should have known that the system was going to be modified. For 
example, the National Energy Commission, in its report of 7 March 20121021 stated that: 

“Due to the high cost of the remuneration of the equivalent premium of the  
special regime, the difficulty of its financing by means of the access tariff 
(taking into account the current economic imbalance of the electricity system), as 
well as the necessary revision of the efficiency incentives of the current regulation, 
it is necessary to review the existing regulation, in order to achieve the objectives 
in the recently approved Renewable Energy Plan, minimising the 
associated costs. Likewise, it is possible to contemplate other new sources 
of financing of the equivalent premium in addition to the current one (based 
exclusively on the accessor electricity tariffs).” 

 

804. In October 2012, any investor could anticipate not only a fundamental 
modification of the content of the Special Regime, but also the elimination of the regime, 
provided that the principle of reasonable profitability of the investment guaranteed by the 
ESL were respected, which the National Energy Commission itself also points out1022. 
With its special knowledge of the Supreme Court ruling of 23 September 2012, the 
Claimant should have considered the abolition of the Special Regime as a realistic 
possibility when it made its investment. 
 

805. The Claimant maintains that it could not foresee that a maximum limit would be 
imposed on the return on its investment because the principle of profitability of the 
investment according to the ESL contemplated a “base” of profitability and not a 
“ceiling” in its promotion of renewable facilities1023. According to the Claimant, the only 
objective interpretation of Article 30.4 of the ESL is that it marks a minimum or “base” 
for the remuneration of photovoltaic installations, contrary to RDL 9/2013, which 
imposes a ceiling on this reasonable profitability1024 in such a way that, if the Claimant 
had made its investment after the approval of RDL 9/2013, it would have been advised of 
a maximum limit on the return on its investment1025. 

1020  Claim, ¶ 163. 
1021  Annex R-69: CNE [National Energy Commission] report on the Spanish energy sector of 7 March 2012, p. 75 
1022  Annex R-69: CNE [National Energy Commission] report on the Spanish energy sector of 7 March 2012, p.23 
1023  Claim, ¶¶173-178.  
1024  Response, ¶388, 390. 
1025  Response, ¶394. 
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806. Article 30.4 of the ESL provides: 

 

“4. In addition, the production of electricity through non-hydraulic renewable 
energies, biomass, and hydroelectric power plants equal to or less than 10 MW will receive 
a premium to be set by the Government so that the price of the electricity sold by these 
facilities is between 80 and 90 percent of the average price of electricity, which will be 
calculated by dividing the revenues derived from billing for electricity supply by the energy 
supplied. The concepts used to calculate the aforementioned average price will be 
determined excluding the Value Added Tax and any other 
tax added to the consumption of electricity. 

The determination of the premiums will take into account the voltage level 
of energy on delivery to the network, the effective contribution to environmental 
improvement, the saving of primary energy and energy efficiency, the generation 
of economically justifiable useful heat and the investment costs 
incurred, so as to achieve reasonable profitability rates with 
reference to the cost of money in capital markets […].” 

 
807. This text does not include the concepts of “base” or “ceiling”. The only guarantee 

that it contains for the investor is that it will obtain, in relation to some parameters, a rate 
of reasonable profitability with reference to the cost of money in the capital market. That 
is, that the regulator guarantees a minimum profitability but does not guarantee that the 
investor can achieve a return higher than the guaranteed one. 
 

808. The Respondent notes that before this arbitration, the Claimant shared this 
analysis. In fact, in its Claim before the Supreme Court of 27 May 20111026, Isolux 
Corsan maintained that the ESL “intended to create a legal framework stable enough to 
encourage investors to develop this type of project. Hence, the Law ensures them a 
reasonable remuneration for their costs, investments and risks incurred. It is necessary 
that they [the investors] receive a model that allows companies to trust that they can 
recover their costs and obtain a reasonable return on their investments.” 
 

809. The Parties do not dispute that the profitability guaranteed by RD-1 9/2013 is 
7.398%1027 before taxes. A report prepared by Deloitte in May 2011 and  

1026  Annex R-214: Claim of Isolux Corsán, S.A. of 27 May 2011 filed before the Supreme Court versus Royal Decree 1565/2010, 
administrative contentious appeal 60/2011., p. 49. 

1027  Counter-Argument, ¶ 791 “The Claimant’s losses expert, Deloitte, considers that, having  been freely invested in the market, the 
amounts corresponding to the losses suffered would have  obtained a profit of 7.398%. This is precisely the “reasonable profitability” 
that the Kingdom of  Spain guarantees, in accordance with the new regime enshrined in RDL 9/2013, to investors in the photovoltaic 
sector.” Counter-Response, ¶ 699, M. Conclusions, d) “The measures adopted in 2013  by the Kingdom of Spain are reasonable and 
guarantee the return to the investors of the costs of  the investment, the operation and the sale of electricity, granting a reasonable 
profitability of 7.398% IRR.”   
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presented by both Corsan Isolux and the merchants of the T-Global Solar Group before 
the Spanish Supreme Court in their appeals against RD1565/2010 indicates that the 
forecast of profitability of the photovoltaic plants after Law 2/2011 was of 6.19%1028. The 
same report indicates that within the regulatory framework of RD661/2007 “the 
profitability expected by T-Solar when making its investment was of 6.41%1029” This 
profitability was lower than the 7% rate foreseen by the 2005-2010 Spanish Renewable 
Energy Plan approved by the Council of Ministers Agreement of 26 August 20051030, a 
rate considered “reasonable” by Isolux Corsan, S.A. itself in its claim before the Spanish 
Supreme Court1031. 
 

810. The Claimant could not have had legitimate expectations regarding the rate of 
return higher than 6.19% after taxes. The rate of 7.398% guaranteed by RD-1 9/2013 is a 
pre-tax rate, and to compare it with the rate of 6.19% it is necessary to assess, after taxes, 
the profitability guaranteed by RD-1 9/2013. The Respondent’s experts have done so 
based on the calculation methods used by Deloitte in 2011, updated taking into account 
the calculation methods foreseen by the latest legislative developments. They concluded 
that the “weighted average internal rate of return after taxes of RD661/2007 plants 
amounts to 7.11% and for the 34 plants subject to the present arbitration process, to 
7.19%1032.” Neither the Claimant, nor its experts, Deloitte and KPMG, objected 
convincingly to this calculation. 
 

811. Consequently, the Claimant who decided to invest when it knew that the plants 
had a profitability of 6.19% cannot maintain that by introducing the imposition of a yield 
limit of 7.19%, the Kingdom of Spain violated its legitimate expectations. 
 

812. In order to reach a profitability rate of the plants of more than 7.1%, the 
Respondent’s experts took into account the effects of the IVPEE, which do not fall within 
the jurisdiction of the Arbitral Tribunal, when determining whether a violation of Article 
10 (6) of the ECT occurred. That is, by ignoring these effects the rate of return after taxes 
would be higher. This confirms that the Claimant’s legitimate expectations regarding the 
profitability of its investment were not violated by the abolition of the Special Regime. 
 
 
 
 

1028  Annex R-217: Deloitte expert report of 23 May 2011, p. 55. 
1029  Annex R-217: Deloitte expert report of 23 May 2011, p. 54. 
1030  Annex C-14: Renewable Energy Plan 2005-2010 approved by the Spanish Government by means of Agreement 

of the Council of Ministers, of 26 August 2005, p. 274. 
1031  Annex R-214: Claim of Isolux Corsán, S.A. of 27 May 2011 filed before the Supreme 

 Court against Royal Decree 1565/2010, administrative contentious appeal 60/2011, p. 50 
1032 Mac Group Altran report of 28 July 2015, p. 38-39. 
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813. The Claimant also argues that the Specific Remuneration established by RDL 
9/2013 not only projects its effects into the future, but also does so into the past, which 
gives it an unpredictable retroactive nature that violates Article 10(1) of the ECT. The 
Respondent, on the contrary, explains that this measure is not retroactive, and that the 
Claimant confuses the immediate application of this rule with the concept of retroactivity. 
 

814. The Arbitral Tribunal does not share the Claimant’s position. It considers, 
according to the distinction adopted by the tribunal in the Nations Energy v. Panama 
case,1033 between retroactivity and immediate application, that the system established by 
RDL 9/2013 does not have a retroactive effect; but is of immediate application. The 
foregoing, given that it does not revoke the rights acquired by the Claimant in the 
exploitation of the plants, applies to the future. RDL 9/2013 does not entail the return of 
compensations received before 14 July 2013, which are intangible. The fact that the new 
compensation system takes into account existing and past parameters such as those 
enumerated by the Claimant1034 is not anything unusual, since they apply to facilities built 
prior to the reform, while deploying their effects towards the future. 
 

815. Based on the foregoing, the Tribunal finds that the Claimant has not established 
that the Kingdom of Spain violated its obligation to grant fair and equitable treatment 
(ECJ) to the Claimant’s investments. 
  b. The alleged violation by the Respondent of the obligation to ensure full 
protection and security of the Claimant’s investments. 
 

816. For the Claimant, this standard would imply “an obligation to maintain the 
stability of that legal framework. In the case in question, in which the Kingdom of Spain 
committed to a regime (a long-term fixed FIT, backed by the Special Regime), but very 
few years later it abolished it purely and simply, the Respondent’s conduct does not 
comply with the concept of “stability”, regardless of how one wants to understand this 
term”1035. The Claimant adds that “there is a legitimate expectation of stability of the 
legal framework as an essential element of the ECJ standard”1036 and that “[l]ogically, 
the reasonableness and proportionality of the measure must  

 
 
 
 
 
 
 
 
1033  Nations Energy Corporation, Electric Machinery Enterprises Inc., and Jamie Jurado v. the Republic of  Panama, ICSID Case No. 

ARB/06/19, ¶¶ 642-648; Response, ¶895. 
1034  Claim, ¶203.  
1035  Counter-Argument, ¶ 614.  
1036  Counter-Argument, ¶ 616.  
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be considered in light of the legitimate expectations of the investor, which are protected 
by the ECJ standard.”1037 

 

817. Finally, the Claimant makes a presentation based on the standard that confuses the 
ECJ and the issue of the predictability of the measures, when the main purpose of the 
standard is to guarantee the investor against harmful acts of third parties and agents of the 
State. The Claimant has not claimed that it was a victim of such acts. The protection and 
security standard cannot intervene to protect the investor against modifications of the 
legal framework in cases in which their protection is not justified by the ECJ’s 
obligations. The Tribunal shares the position of the court in the AES Summit Case v. 
Hungary case, that mentioned: 

“…the duty to provide most constant protection and security to investments is a 
state’s obligation to take reasonable steps to protect its investors (or to enable its 
investors to protect themselves) against harassment by third parties and/or state 
actors. But the standard is certainly not one of strict liability. And while it can, in 
appropriate circumstances, extend beyond a protection of physical security it 
certainly does not protect against a state’s right (as was the case here) to legislate 
or regulate in a manner which may negatively affect a claimant’s investment, 
provided that the state acts reasonably in the circumstances and with a view to 
achieving objectively rational public policy goals.” 

 
818. Furthermore, if one wants to enter into the terrain of predictability raised by the 

Claimant, it is worth remembering that before the signing of the Investment Agreement, 
Isolux Corsan declared before the Spanish Supreme Court: “More than five legislative 
changes in two years, with the consequent change of economic conditions for those 
affected, have turned Spain into a country lacking legal security for investors, which 
causes our international discredit”1038. A party that decides to invest in a country that, 
according to it, lacks legal certainty, cannot later complain that such security was not 
ensured. 
 

819. The Tribunal concludes that the Claimant has not established the violation by the 
Respondent of its obligation to ensure full protection and security of the Claimant’s 
investments. 

 

1037  Counter-Argument, ¶ 619. 
1038  Annex R-214: Claim of Isolux Corsán, S.A. of 27 May 2011 filed before the Supreme 
Court against Royal Decree 1565/2010, administrative contentious appeal 60/2011., p. 11. 
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c.  The alleged violation by the Respondent of the obligation to not prejudice, by 
exorbitant or discriminatory measures, the management, maintenance, use, 
enjoyment or disposal of the investments of the Claimant 

 
820. Article 10(1) of the ECT prohibits the Respondent from harming “in any way, by 

means of exorbitant measures ..., the management, maintenance, use, enjoyment or 
liquidation” of the investment of IIN. The Claimant, in the English version, uses the 
adjective “exorbitant”, which is translated as “unreasonable” and since the measures 
taken by the Respondent have not been reasonable, they have been “exorbitant” in the 
sense of Art. 10(1), and have prejudiced the management, maintenance, use, enjoyment 
or liquidation by IIN of its investment in Spain, in direct violation of Art. 10 (1) of the 
ECT1039. 
 

821. The Arbitral Tribunal notes that the obligation whose violation is alleged by the 
Claimant is, first of all, an obligation not to prejudice “... the management, maintenance, 
use, enjoyment or liquidation” of the investment. In order for the violation to take place, 
it would be necessary for the measures classified as exorbitant or discriminatory to have a 
negative effect on the investment. The Arbitral Tribunal is not convinced that this was the 
case since the incriminated measures did not negatively affect the profitability of the 
investment as it has been established1040.  
 

822. In addition, the Arbitral Tribunal does not consider that the measures taken were 
exorbitant, even in the sense of unreasonableness. The Arbitral Tribunal shares the 
criterion adopted in the Saluka Investments Award v. Czech Republic case,1041 to which 
the Claimant refers1042. In this case, the Court rightly indicated: 
 

“The standard of “reasonableness” has no different meaning in this context than 
in the context of the “fair and equitable treatment” standard with which it is 
associated; and the same is true with regard to the standard of “non- 
discrimination”. The standard of “reasonableness” therefore requires, in this 
context as well, a showing that the State’s conduct bears a reasonable relationship 
to some rational policy, whereas the standard of “non-discrimination” requires a 
rational justification of any differential treatment of a foreign investor. 

Insofar as the standard of conduct is concerned, a violation of the non-impairment 
requirement does not therefore differ substantially from a violation of the “fair and 
equitable treatment” standard. The non-impairment requirement merely identifies 
more specific effects of any such violation, namely with regard to the operation, 

1039 Claim, ¶ 271.  
1040 Supra ¶¶809-812 
1041 Saluka Investments B.V. v. the Czech Republic, Ad Hoc, Partial Award, 17 March 2006, ¶¶ 460-461, Annex CLA-22. 
1042 Counter-Argument, ¶ 640. 
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management, maintenance, use, enjoyment or disposal of the investment by the 
investor.” 

 
823. In the present case, the measures adopted by the Kingdom of Spain can be 

criticised, considering that others, recommended by the National Energy Commission, 
would have been preferable and more favourable to the Claimant. If this were true, that 
would not be sufficient to conclude that the measures adopted were “exorbitant” or not 
reasonable in the sense of the ECT. The behaviour of the State was a rational policy that 
existed, like it or not, to protect the consumer. The Arbitral Tribunal has already decided 
that the incriminated measures did not violate the ECJ and cannot, independently, be a 
source of responsibility of the Kingdom of Spain towards the Claimant based on Article 
10(1) of the ECT. 
 

824. The Claimant considers that the Arbitral Tribunal has not established the violation 
by the Respondent of its obligation not to prejudice, through exorbitant or discriminatory 
measures, the management, maintenance, use, enjoyment or liquidation of the Claimant’s 
investments. 
 

825. Based on the foregoing, the Arbitral Tribunal rejects the Claimant’s claim that the 
Respondent has violated its obligations under Article 10 of the ECT. 
 

2. The alleged violation of Article 13 of the ECT 
 

826. The Claimant alleges the violation of Article 13 of the ECT by the Kingdom of 
Spain on the basis of a series of arguments presented that can be summarised in the 
following way: 
 
- The Claimant’s investment is protected by Article 13(1) of the ECT, which 

prohibits the expropriation of investments within the meaning of Article 1(6) of the ECT and is 
not limited to the protection of the acquired rights; 

- The regulatory power of the Kingdom of Spain cannot escape its responsibility under 
Article 13 of the ECT; 
- The measures adopted by the Kingdom of Spain had the effect of expropriating the 
investment of Isolux INBV, since it resulted in a substantial deprivation of the investment. 

 
827.  The Respondent, in response, argues that: 
 

- The future returns that ISOLUX could expect do not constitute goods 
protected by Article 13(1) of the ECT; 

-  This analysis is confirmed by international law; 
- It follows from the facts that the challenged measures did not have 
the effect of expropriating the Claimant’s investment. 
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828. In light of the nature of the arguments developed by the Parties, the Arbitral 
Tribunal will first decide whether the Claimant is requesting protection of an investment 
protected by Article 13 of the ECT (i), and whether the incriminated measures had an 
expropriatory effect (ii). 
 

829. The Arbitral Tribunal considers that, in light of the clear explanations of the 
parties, it does not need to take into account the DGT report dated 29 March 2016, as 
permitted by Article 21 (5) (b) (iii) of the ECT. 
 

a. The nature of the Claimant’s investment and the scope of 
protection of Article 13 of the ECT 

 
830. The Claimant maintains that an indirect expropriation of its investment occurred, 

which was protected by Article 13 of the ECT, and which consists of “its shareholding in 
the capital of T-Solar, as well as in the income obtained from the activities of TSolar”1043, 
while the economic value of its investment, which was diminished or wiped out by the 
incriminated measures, consists of the “security of selling the electric power produced 
under the Special Regime, at a regulated tariff: the FIT”1044. It considers that the concept 
of “investment” must be interpreted in light of Article 1(6) and that, moreover, this 
Article specifically includes returns without temporal specificity1045. According to the 
Claimant, the Respondent confuses the investment subject of the protection of Article 13 
of the ECT with its economic value, arguing that in light of section 13 (3), which 
provides an autonomous definition of the investment, only goods or rights acquired and 
within its equity may enjoy the protection of the aforementioned Article. Furthermore, in 
the present case “the security” of selling energy and receiving “future returns” does not 
constitute a tangible asset expropriable under Article 13 (3) of the ECT. 
 

831. According to the Respondent, the alleged investment of the Claimant would be 
limited to its shareholding in T-Solar and, therefore, to the possible indirect possession, 
through the T-Solar subsidiaries, of the shares of the holding companies of the Plants1046. 
Plant yields would in fact not be the investment of the Claimant1047. The Respondent adds 
that to be susceptible to expropriation those yields would also have to be protected under 
Spanish law. 
 

832. Article 13 of the ECT provides that: 
 
“Expropriation 
 
 

 
1043  Counter-Argument, ¶672. 
1044  Claim, ¶282; Counter-Argument, ¶673. 
1045  Counter-Argument, ¶686.  
1046  Counter-Response, ¶ 877.  
1047  Counter-Response, ¶ 878. 
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1. The investments of the investors of one Contracting Party in the territory 
of another Contracting Party will not be subject to nationalisation, expropriation or 
any measure or measures having equivalent effect to nationalisation or to  
expropriation (which will be referred to hereafter as “expropriation”), 
except if said expropriation is carried out: 

a) for a reason of public interest; 

b) in a non-discriminatory manner; 

c) according to due legal procedure; and 

d) by means of the payment of a rapid, adequate and effective compensation. 

The amount of compensation will be equal to the fair market value of the 
investment expropriated immediately before the announcement of the 
expropriation or the intention to carry out the expropriation affected 
 the value of the investment (hereinafter referred to as “date of 
valuation”). 

This fair market value will be expressed, at the investor’s discretion, in a 
freely convertible currency, based on the exchange rate in the 
market for this currency on the date of valuation. The compensation 
will include interest according to a commercial rate fixed according to market 
criteria, from the date of the expropriation to the date of payment. 

2) In accordance with the legislation of the Contracting Party that conducts the 
expropriation, the affected investor shall have the right for a court or other 
competent authority independent of that Party to promptly review its 
case, the payment of compensation and the valuation of its investment, in agreement 
with the principles enunciated in section 1). 

3) For the sake of greater clarity, a situation will be considered an act of expropriation when 
a Contracting Party expropriates the assets of a company 
in its territory in which investors of any other Contracting Party  
have invested, even when it has been done through a 
share in the capital”. 
 

833. From the reading of Article 13(1) of the ECT it is clear that “the investments” 
made by investors of a Contracting Party in the territory of another Party are protected 
under the ECT. The Arbitral Tribunal, in relation to jurisdictional objection C, interpreted 

220 
 



the concept of investment in light of Article 1(6) of the ECT and in accordance with the 
objective definition of the concept of investment, and does not consider that the concept 
of “investment” has to be interpreted differently since it is included within Article 13 of 
the ECT. 
 
 

834. There is no doubt that, pursuant to Article 1(6) sections (b) and (e) of the ECT, 
and in accordance with the objective definition of the investment, the Claimant holds an 
investment, through its participation in the capital of T-Solar, which controls the Plants 
that generate the yields. In other words, in accordance with Article 13 of the ECT, and 
even with Article 13(3) of the ECT, the Claimant is entitled to protection of its 
shareholding in T-Solar, which implies the protection of both the ownership of the shares 
and the value of the same, against any substantial violation by the State, a concept that 
the Arbitral Tribunal will specify later. 
 

835. There is no doubt that the Claimant did not invest in returns, but in shares. 
However, a decrease in investment returns as a result of measures adopted by the State 
may be representative of the decrease in the economic value of the investment and, if 
substantial and significant, reflect an indirect expropriation. In such a situation, it is not 
the yields that are subject to the expropriation. It is the tangible goods that produce the 
yields and that, when infringed, lose their economic value. 
 

836. It results from those observations that the arguments developed by the 
Respondent regarding the protection by Article 13(3) of tangible “property”, and the 
alleged obligation that the rights or property susceptible to expropriation be protected by 
Spanish law, are unfounded. The only relevant aspect is the determination of whether the 
Claimant’s yields have suffered, as a consequence of the incriminated measures, a decline 
of such importance that this reflects an indirect expropriation of the investment. 
 

b. The effects of the measures adopted by the Kingdom of Spain on the 
investment of the Claimant 

 
837. The Parties agreed that, in order to determine the expropriatory effect of those 

measures, it is appropriate to assess whether there was a substantial or significant 
deprivation of the investment; and agreed to the use of the “test” used by the courts in 
the Electrabel v. Hungary case.1048 In this case, the Tribunal considered that for 
characterisation as expropriation there must have been “a substantial, radical, severe, 
devastating or fundamental deprivation of its rights or the virtual wiping out, effective 
neutralisation or de facto destruction of its investment, value or benefit”1049. 

 

1048  Counter-Response, ¶887; Counter-Argument ¶735-738. 
1049  Counter-Argument, ¶888. 
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838. However, the Parties do not agree on the interpretation of this test. The Claimant 
concludes that this test was considered passed when the measures had the effect of 
dispossessing the investor of its investment or of its control, and also when the loss 
suffered by the investor is “severe” or “radical”1050. The Respondent considers that the 
Claimant’s interpretation of the Electrabel test is not correct and that the terms “severe” 
or “radical” do not describe the loss of value but the deprivation of rights. For there to be 
expropriation, the loss of value does not have to be “severe”, but the value has to be 
wiped out, neutralised or destroyed1051.  
 

839. The Arbitral Tribunal considers that it is not necessary to enter into this debate 
since the position adopted both by the court in the Electrabel case and by many 
international arbitral tribunals in this regard is very clear and reflects the common 
conviction that illegal direct or indirect expropriation can affect both the investment and 
its control, and that the effect has to be substantial1052, that is, that the impact of the 
measures must be of such a magnitude on the rights or assets of the investor that its 
investment loses all or a very significant part of its value, which amounts to a deprivation 
of its property. 
 

840. In the present case, the shareholder control of the Claimant over T-Solar and its 
Plants has not been affected in any way by the measures adopted by the Kingdom of 
Spain. T-Solar continues to control and fully operate its Plants, facts that are not disputed 
between the Parties. What the Claimant claims is compensation due to the loss of value of 
its shares caused by a loss of profitability of the Plants controlled by T-Solar. 
 

841. In order to determine whether an expropriation of the Claimant’s investment 
occurred, in accordance with Article 13 of the ECT, the Arbitral Tribunal has to 
determine whether the incriminated measures resulted in a loss of profitability of those 
Plants of such a magnitude that the Claimant’s investment was substantially affected. The 
foregoing will be prior to determining the amount of damages suffered, as necessary. 
 

842. To assess the existence of an indirect expropriation, the Arbitral Tribunal agrees 
with the methodology used by the Respondent, taking into account that the Deloitte 
experts,  

 

 

1050  Counter-Argument, ¶738. 
1051  Counter-Response, ¶¶891-892. 
1052  Annex RLA-75: CMS Gas Transmission Company v. the Republic of Argentina, ICSID Case No. 

 ARBI/01/8, Award of 12 May 2005, (“CMS”), paragraphs 262-264.; Annex RLA- 77: Marvin Roy 
 Feldman Karpa v. Mexico, ICSID Case No. ARB(AF)/99/1, Award of 16 December 2002, paragraphs 
 100-152-153.; Electrabel v. Hungary, paragraphs 6.53, 6.63; Annex RLA-76: Pope and Talbot, Inc v. Government 
 of Canada, UNCITRAL/NAFTA, Interim Award of 26 June 2000, paragraph 102.; Annex RLA-78: 
 Sempra Energy International v. the Republic of Argentina, ICSID Case No. ARB/02/16, Award of 28  
 September 2007, paragraph 285; AES Summit Generation Ltd and AES-Tisza Erömü Kft v. Hungary,  
 ICSID Case No. ARB/07/22, Award, 23 September 2010, paragraphs 14.3.1 – 14.3.4; UNCTAD Expropriation 
 Report, page 69; Principles of International Investment Law Rudolph Dolzer and Christoph 
 Schreuer, Oxford University Press, 2012, page 124. 
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at the request of the T-Solar Group, also resorted to this same methodology in their report 
of 23 May 2011 in order to “quantify the impact on the profitability of the projects of the 
approval of Royal Decree 1565/2010”1053. The Arbitral Tribunal has difficulties in 
understanding the reasons that led the Claimant to not use this method in the current 
arbitration. 
 

843. The Arbitral Tribunal considers that the report carried out by the experts of the T-
Solar Group on 23 May 20111054 is of particular relevance for its analysis, insofar as the 
profitability expectations of the Plants are detailed by ISOLUX itself (i) prior to its 
investment and (ii) prior to the measures described as expropriatory by the Claimant and 
the subject of this arbitration. Specifically, the profitability evaluations were made after 
the adoption of RD 661/2007 and after RD 1565/2010. This expert report accompanied a 
claim before the Supreme Court in May 2011 by ISOLUX. Likewise, it accompanied 
another claim presented by T-Solar1055 challenging changes introduced by RD 1565/2010 
and the corresponding ruling notified on 29 September 20121056. 
 

844. Using the Internal Rate of Return (“IRR”) to measure the profitability of the 
facilities, in May 2011 the Deloitte experts concluded that “The after-tax return of the T-
Solar facilities, due to Royal Decree 1565/2010, would have been reduced by 0.64% (it 
has decreased from 6.41% to 5.77%) in the oil price scenario of $119 2005 (145 euros 
2005/MWh) in 2030 and 0.98% (it has fallen from 6.41% to 5.43%) in the oil price 
scenario of $63 2005 (85 euros 2005/MWh) in 2030”1057.  
 

845. However, the experts specified that Royal Decree 1565/2010 was amended by 
Royal Decree Law 14/2010 (of December 23) and by Law 2/2011 (of March 4), 
extending the term to which photovoltaic installations have the right to the economic 
regime premium, from 25 years according to Royal Decree 1565/2010 to 30 years1058. 
The experts added that: “For illustrative purposes, the loss of the differential in IRR 
applying Royal Decree 1565/2010 with a 30-year time limit, is lessened compared to the 
previous 25-year scenario: applying the most favourable (highest) price scenario to the 
comparative scenario, there is still a reduction in profitability, 0.22% (going from 6.41% 
to 6.19%), which represents a 3.45%  

 

 
 
 
1053  Annex R-217: Deloitte report of 23 May 2011, page 7. 
1054  Annex R-217: Deloitte report of 23 May 2011, page 52. 
1055  Annex R-222: Claim of T-Solar and the Holding Companies of the Plants subject of this arbitration of 4 July 2011 
1056  Annex R-220: Documentary support of the telematic notification made by the Supreme Court, from the Ruling of 24 September 2012 

regarding ISOLUX, 27-09-2011, at 11:27´:09´´. 
1057 Annex R-217: Deloitte report of 23 May 2011, p. 52. 1058 Annex R-217: Deloitte report of 23 May 2011, p. 54. 
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relative loss for the set of T-Solar facilities whose remuneration is established in Royal 
Decree 661/2007.” 
 

846. With the adoption of Decree Law 14/2010 and Law 2/2011, which resulted in an 
increase in the payment of premiums from 25 to 30 years, the IRR initially set at 6.4% by 
RD 661/2007 increased to 6.19% after taxes1059. It is on the basis of this IRR, quantified 
by Deloitte in 2011 at 6.19%, that the Claimant decided to invest, as the Arbitral Tribunal 
already established1060. That was the level of return on its investment when it was made. 
 

847. The Arbitral Tribunal reaches a first conclusion: the Claimant cannot argue that 
an expropriation of its investment occurred since the current IRR is above the IRR of 
6.19%. In order to prove the expropriation of the Claimant’s investment, the current IRR 
would have to be less than 6.19% in a proportion that could be described as “substantial 
and significant”. 
 

848. The Arbitral Tribunal determined that this was not the case when it examined the 
Claimant’s request regarding the violation of its legitimate expectations1061.  
 

849. In the file it was established that the “reasonable profitability” enshrined in RDL 
9/2013 and established by Royal Decree 413/2014, is 7.398%1062.  
 

850. The actual and current IRR of the Plants was calculated by the Respondent’s 
experts based on the calculation methods used by the Deloitte experts in 2011, updated to 
take into consideration the calculation methods foreseen by the latest legislative 
developments. They concluded that the “weighted average IRR of plants of RD 661/2007 
amounts to 7.11% and for the 34 plants subject to the present arbitration process, to 
7.19%” and that this IRR “is higher than the profitability established in the Spanish 
Regulations at the moment in which the promoters of the plants undertook their 
investment”1063. 
 

851. The Arbitral Tribunal finds that neither the Deloitte experts nor the KPMG 
experts arrived at a contrary conclusion. The Claimant and its experts decided to devote 
few developments to the relevance and the evaluation of the reasonable profitability of 
the Plants in this arbitration, in such a way that they did not contradict in a precise or 
convincing manner the arguments of the Respondent. 
 

852. In light of these observations, the Arbitral Tribunal finds that an expropriation of 
the Claimant’s investment did not occur, since the returns of which it enjoyed 

 
1059 Counter-Response, ¶641; Annex R-217: Deloitte report of 23 May 2011, pp. 52-55.  
1060 See supra, ¶ 811.  
1061 See supra, ¶ 810  
1062 See supra, ¶ 809 
1063 Mac Group Altran report of 28 July 2015, p.38-39.  
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profitability at the time of investing were not higher than 6.19% and the current 
profitability of the plants is much higher than this profitability, reaching 7.11%. In no way 
can a “severe” or “radical loss” be spoken of, according to the criterion accepted by the 
Claimant1064.  
 

853. Taking into account that the Arbitral Tribunal concludes that the measures 
adopted by the Kingdom of Spain were not expropriatory, it is useless to decide on the 
exception regarding the State’s regulatory power as a prerogative that excludes the right 
to receive compensation. Nor is it necessary to examine the Parties’ arguments regarding 
the damages requested by the Claimant. 
 

854. Based on the foregoing, the Arbitral Tribunal rejects the Claimant’s request 
regarding the violation by the Kingdom of Spain of Article 13 of the ECT. 
 
C. COSTS 

 
855. According to Article 43 of the SCC Arbitration Rules, the arbitration costs 

include the fees and expenses of the Arbitral Tribunal, the administrative fee and the 
expenses of the SCC, as well as the reasonable costs incurred by the parties. 
 

856. Article 43(5) of the Regulations establishes that, unless otherwise agreed by the 
parties, the Arbitral Tribunal, at the request of a party, shall distribute the costs of the 
arbitration between the parties, taking into account the outcome of the case and other 
relevant circumstances. 
 

857. In the present case, there is no agreement between the parties regarding the 
distribution of costs. 
 

858. The Claimant requested that the Arbitral Tribunal order the Respondent to pay all 
of the costs and expenses arising from this arbitration proceeding. For its part, the 
Respondent requested that the Arbitral Tribunal order the Respondent to pay all of the 
costs and expenses incurred in this arbitration proceeding. The corresponding amounts 
are mentioned in Section VI.C of this Award. 
 

859. On the one hand, the Claimant initiated this arbitration on the basis of alleged 
violations of the ECT by the Kingdom of Spain, an arbitration whose scope was extended 
by the same Claimant when it requested the accumulation of the aforementioned 
arbitration with the arbitration procedure initiated by it under the SCC number V 
2014/074. However, it turns out that none of the arguments developed by the Claimant 
allowed the conclusion of the violation by the Kingdom of Spain of its obligations under 
the ECT. 

1064 Counter-Argument, ¶738. 
1065 Response, ¶¶1007 et seq.; Counter-Argument, ¶¶704 et seq. 
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860. On the other hand, the Respondent submitted, with very limited success, 7 
objections to the jurisdiction of the Arbitral Tribunal, since five of those jurisdictional 
objections were rejected. 
 

861.  Due of the foregoing, the Arbitral Tribunal will declare in the operative part of 
this Award that the Respondent will have to pay 30% of the total costs and expenses 
derived from this proceeding, and the Claimant 70%. 
 

862. The Respondent will assume 30% of the arbitration costs set by the SCC, which 
also include the fees and expenses of the arbitrators, to a total amount of 565,220.58 
EUR. Taking into consideration the fact that the Respondent paid 50% of those cost in 
advance, the Claimant will have to reimburse 20% of the amount paid, or 113,044.11 
EUR. 
 

863. In relation to the costs incurred by the parties for their representation and defence 
in the proceeding, the Claimant, by letter of 22 January 2016, requested clarifications and 
justifications regarding the costs of the Respondent. The Arbitral Tribunal notes that the 
expenses declared by the Claimant are higher than those of the Respondent by more than 
€550,000. That does not mean that the Claimant’s costs appear excessive to the Arbitral 
Tribunal, since this difference is explained by the fact that the Respondent did not hire 
lawyers from outside law firms. However, it is sufficient for the Arbitral Tribunal to 
consider that the expenses of the Respondent are reasonable, without the need for 
additional justification. 
 

864. The Respondent has to pay 30% of the Claimant’s expenses, that is 
EUR 1,368,606.00, without including the arbitration costs set by the SCC, and that the 
Claimant has to pay 70% of the expenses incurred by the Respondent, that is, 
EUR 785,690.00, without including the arbitration costs set by the SCC. 
 
 

865. Consequently, the Claimant will have to pay the Respondent the amount of 
EUR 139,401.20, corresponding to the difference between 70% of EUR 785,690.00 and 30% of 
EUR 1,368,606.00 
 

866. The Respondent requested interest on its expenses at “a reasonable rate of 
interest from the date on which said costs are incurred up to the date of effective 
payment”1066. However, since it does not know the precise dates of payment of each 
of the corresponding amounts, the Arbitral Tribunal will order the Claimant to pay 
interest only as of the date of this award. 
 

867. Since it regards the Kingdom of Spain, the application of Spanish legal interest seems 
reasonable. 

1066 Counter-Response, ¶1000 
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DECISION 

868. For the reasons stated, the Arbitral Tribunal resolves to: 

a)  Declare that it has no jurisdiction to rule on the dispute over the 
alleged violation by the Kingdom of Spain of obligations derived from section 
(1) of Article 10 of the ECT by means of the introduction of the IVPEE by Act 15/2012; 

b)  Reject all other jurisdictional exceptions of the Respondent and 
to declare itself competent to resolve the present dispute, with the exception of the subject 
mentioned in a); 

c)  Reject, whenever necessary, the inadmissibility exceptions of the 
Respondent; 

d)  Reject the Claimant’s Claims; 

e)  Decide that the Parties are jointly and severally liable for the payment of the following arbitration 
costs: 

-   Mr Yves Derains’s fee of EUR 225,592.00, expenses of EUR 4,459.83 
and travel costs of EUR 2,000.00; 

In addition, the Claimant will be responsible for the 20% VAT payment applicable to 
the following amounts: EUR 67,677.60 (corresponding to 30% of the 
fee) and EUR 1,337.949 (corresponding to 30% of the expenses). 

-   Prof. Guido Tawil’s fee of EUR 135,355.00, expenses of EUR 5,948.09 
and travel costs of EUR 2,500.00; 

-   Mr Claus Von Wobeser’s fee of EUR 135,355.00, expenses of EUR 12,161.66; 

-   The SCC’s administration fee of EUR 41,849.00; 

-   In addition, the Claimant will be responsible for the 25% VAT payment applicable to the 
amount of EUR 12,554.70 (corresponding to 30% of the administration 
fee). 

These sums will be paid through advances of funds paid by the Parties 
to the SCC. 
Between the Parties, the Claimant must pay 70% of those costs and the Respondent 30%. 
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f)  Order the Claimant to pay the Respondent: 

-   For the costs of arbitration set by the SCC, the sum of EUR 113,044.11; 

-   For reasonable expenses incurred by the Respondent, the sum of EUR 139,401.20. 

g)  The amounts mentioned in section f) will accrue interest in favour of the 
Respondent at the legal rate in force in Spain as of the date of this award 
until the effective payment date. 

h)  All other demands of the Parties are rejected. 

APPEALS 

Pursuant to Section 41 of the Swedish Arbitration Act (SFS 1999: 116), a 
party may bring an action against the award in relation to the arbitrators’ decision 
on fees. Said action must be exercised within three months, counted from the date 
on which the party received the award, and must be filed with the court of first instance 
of Stockholm. 
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Signed in : Stockholm, Sweden  

 

Date: 12 July 2016 

 

 

[Signature]       [Signature] 

Dr. Guido Tawil      Mr. Claus von Wobeser 

Co-Arbitrator      Co-Arbitrator 

(illegible) 

 

 

    [Signature] 

    Yves Derains 

    Chairman  
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1. I agree with the conclusions of my distinguished arbitrator colleagues regarding the 
recognition of the jurisdiction of this Arbitral Tribunal to resolve the present dispute between the 
Claimant and the Kingdom of Spain. 

2. With regard to the merits of the case, I agree with my co-arbitrators that the existence of an 
indirect expropriation of the Claimant’s investment under Article 13 (1) of the Energy Charter 
Treaty (“ECT”) following the measures adopted by the Kingdom of Spain has not been proven in 
this case. On this point, I agree with the standard applied by the majority vote in paragraph 839 
of the Award in that, for there to be an indirect expropriation, a substantial or significant effect 
on the investor’s rights or assets must be proven that equals a deprivation of their property, a 
situation that has not been duly proven in this case. 

3. Regrettably, I cannot agree with the view expressed by the majority on the treatment, in the 
specific case, of the “legitimate expectations” that make up the standard of “fair and equitable 
treatment” established in Article 10(1) of the ECT. 

4. Firstly, I do not agree with the conclusions set forth in paragraphs 772 and 775 of the Award, 
according to which the Kingdom of Spain would not have entered into commitments with 
investors because of the “general nature” of the applicable norms or the potential recipients 
thereof. Although the incentive regime implemented by Royal Decrees 661/2007 and 1578/2008 
was not aimed at an indeterminate “generality” but at a reduced number of interested parties (as I 
have expressed it on another occasion),1 I am of the opinion that the legitimate expectations can 
be generated from the legal system in force at the time of investment, especially when the norms 
pronounced - as in this case with Royal Decrees 661/2007 and 1578/2008 - had the stated 
purpose of attracting investments in a certain sector of the economy (that is, in the generation of 
renewable energies). In this aspect, my position is coincident with the conclusions expressed by 
the UNCTAD on this point.2 

 

 
1 See: My Dissenting Opinion in the case SCC V 062/2012, Charanne B.V. & Construction Investments S.A.R.L. v. 
the Kingdom of Spain, of 21 December 2015, ¶ 8. 
2 See: United Nations Conference on Trade and Development (UNCTAD), Fair and Equitable Treatment, 2012, p. 
69: “Arbitral decisions suggest [..] that an investor may derive legitimate expectations either from (a) specific 
commitments addressed to it, for example, in the form of a stabilisation clause, or (b) rules that are not specifically 
addressed to a particular investor but which are put in place with a specific aim to induce foreign investments and 
on which the foreign investor relied in making his investment”. In the same sense, Rudolph Dolzer and Christoph 
Schreuer, “Principles of International Investment Law”, Oxford University Press, Second Edition, 2012, p.145. 
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5. Secondly, I do not consider sound the above conclusion of the majority vote that the date to be 
adopted as a reference to determine whether legitimate expectations were generated in the 
specific case should be 29 October 2012. In my opinion, the relevant date for this purpose was 
the date of 29 June 2012, that is, the day on which the Claimant entered into the Investment 
Agreement (and when it became effective).3 The existence of suspensive conditions in the 
Investment Agreement or the possibility that the Claimant could retract its investment decision 
without penalties until 29 October 2012 are not convincing reasons for determining the time 
from which the legitimate expectations could have been generated. The date of 29 October 2012 
could be a valid limit in relation to possible actions or claims between shareholders but does not 
acquire similar relevance with regards the host State of the investment and regarding whose 
conduct this date should be evaluated in order to determine whether or not legitimate 
expectations were generated. 

6. My main discrepancy with the majority decision lies, however, in the way in which factual 
circumstances were assessed to determine the “predictability” of the measures adopted by the 
Kingdom of Spain. In other words, if the change of legal regime which occurred in Spain after 
the investment was made was predictable for the Claimant, a circumstance that - in the 
affirmative case - would prevent it from invoking legitimate expectations as the basis of its 
claim. 

7. Whether the date of 29 June or 29 October 2012 is adopted for this purpose, at the time of the 
investment, the regulatory scheme under the special regime put into operation by Royal Decrees 
661/2007 and 1578/2008 was fully in force, with the fixing a “Feed in Tariff” (“FIT”) with a 
temporary validity, which was declared not reached by future tariff revisions. The Claimant 
made its investment - obtaining the rights acquired from a previous investment - under a specific 
regulatory framework that guaranteed a special remuneration regime and the measures 
questioned by the Claimant (Law 15/2012, RDL 2/2013 and, fundamentally, RDL 9/2013) were, 
in all cases, subsequent to the date of the investment.4 

 

 

 

 

 

 
3 Both the majority and the minority of the Arbitral Tribunal agree that, in the case, the existence of an investment 
was verified and that it qualifies to be protected by international law. See, similarly, Award, ¶ ¶  687 to 693 and 834. 
4 In this regard, both the majority vote and this dissenting opinion agree that the origin of the conflict is after the date 
of the investment. The discrepancy arises in relation to the date that should be considered as a reference in order to 
determine whether the previous action of the Kingdom of Spain allowed the investor or not to invoke 
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8. Although the regime established by Royal Decrees 661/2007 and 1578/2008 had been partially 
modified by RD 1565/2010 and RDL 14/2010 and the National Energy Commission’s 
(CNE)5 report of 7 March 2012 showed certain difficulties in the financing of the system and the 
need to adopt reforms, no elements have been provided that would suggest, on 29 June or 29 
October 2012, that the Kingdom of Spain would completely eliminate the FIT - which happened 
just one year later with the sanction of RDL 9/2013 of 12 July 2013 -, without recognising 
compensation for the eventual holders of rights affected by that measure. Between 29 June and 
29 October 2012 the only relevant event that occurred in regulatory matters was the beginning of 
the process that, several months later, would result in Law 15/2012 on fiscal measures for energy 
sustainability of 27 December 2012, which established, among others things, a tax on the value 
of the production of electric energy (“IPVEE”) and in respect of which the Arbitral Tribunal has 
declared its lack of jurisdiction.6 

9. The power of the host State to modify its legislation at any time is not under discussion, as no 
one has an acquired right to maintain the laws and regulations. The host State can always modify 
a legal regime of general or particular scope for reasons of public interest, but that does not 
prevent the recognition that, if with said legitimate action, acquired rights or legitimate 
expectations are affected, it is necessary to compensate the damages caused. It is a typical 
assumption of state responsibility for legal activity, widely recognised in academic legal opinion 
and comparative jurisprudence and in relation to which Spanish law has deservedly been 
transformed, since at least the mid-twentieth century, into a source of knowledge of particular 
value. 
 
 

 

 

 

 

 

the legitimate expectations alleged by it and their consequences. See, in this regard, Award, ¶¶  704 and 781/804, 
especially 787. 
5 See: Report of the National Energy Commission on the Spanish Electricity Sector, 7 March 2012, Annex R-69. 
6 Award, ¶ 741. 
7 While some cases of recognition of state responsibility for legal activity can already be traced in the Law of 9 April 
1842, which - as a consequence of the First Carlist War - declared the obligation of the Nation “to compensate the 
material damage caused in the attack, as in the defence of the squares, towns, buildings, etc.”, the sanction of the 
Law of Forced Expropriation of 16 December 1954 (“LFE”) imported the legislative consecration in Spain of the 
patrimonial responsibility of the Administration for both its lawful and illicit activity. The LFE – a law advanced at 
the time of its sanction in comparative law - enshrined in Article 121.1 of its original text a principle of general 
scope of singular importance, stating that “It will also give rise to compensation under the same procedure for any 
injury that individuals suffer with regards 
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10. Consequently, once the Claimant made its investment, acquiring the right to the FIT under 
the regulations then in force, it is not reasonable to assume that the State would eliminate that 
right without adequate compensation. 

11. On the contrary, having to foresee that the State will eliminate an acquired right without the 
corresponding compensation does not seem to be a conduct reasonably required of an investor 
prior to the actual knowledge of the rules involved, which in no way could have happened, in 
this case, prior to 29 June 2012 or, in any event, 29 October 2012. 

12. If it is admitted, as a hypothesis, that the system of special remuneration (FIT) could be 
eliminated by the Kingdom of Spain without compensation, the same could possibly be alleged, 
in the future, in relation to the possibility that the State decides to eliminate the reasonable 
profitability guarantee contained in article 30.4 of the Electricity Sector Law (ESL). Faced with 
the potential exercise of legislative or regulatory power, I find no valid reason to distinguish, 
against the majority vote, between one guarantee (the right to FIT) and another (the right to a 
reasonable return) for compensatory purposes.8 

13. In summary, when an investor complies with the requirements established by current 
legislation to be entitled to a specific and determined benefit, the subsequent ignorance of the 
investment on the part of the host State violates a legitimate expectation. The Kingdom of Spain 
was empowered to modify or eliminate the established promotional regime. Nevertheless, 
eliminating the benefit granted to those who had invested in accordance with this special regime 
without recognising adequate compensation represents, in my opinion, a violation of the 
legitimate expectations created and, with that, of the fair and equitable treatment protected in 
article 10 of the ECT.  
 

 

 

 

 

 

 
 
the goods and rights to which this Law refers, provided that this is a consequence of the normal or abnormal 
operation of public services or of the adoption of discretionary measures not subject to litigation, without prejudice 
to the responsibilities that the Administration may demand of its officials with such motive” (my italics). See, in a 
concordant sense, the general principle consecrated in Article 106.2 of the Spanish Constitution of 1978. 
8 I do not maintain that this last point would be valid, but rather that - as a hypothesis and in order to show the 
problems that this construction presents to me - the elimination of one or another right without compensation would 
find support and analogous objections. 
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14. Based on the decision adopted by the majority of the Arbitral Tribunal, it is not appropriate 
for me to rule on the existence or non-existence of the alleged damage, the method of valuation 
used, or the quantum of the compensation required. 
 
         [Signature] 
         Prof. Dr Guido Santiago Tawil 
         Arbitrator 
         Date: 6 July 2016 
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